NUNC  COGNOSCO  EX  PARTE 


TRENT  UNIVERSITY 
LIBRARY 


THE  SUPREME  COURT 
OF  THE  UNITED  STATES 


Digitized  by  the  Internet  Archive 
in  2019  with  funding  from 
Kahle/Austin  Foundation 


https://archive.org/details/supremecourtofunOOOOhugh 


THE  SUPREME  COURT 
OF  THE  UNITED  STATES 


ITS  FOUNDATION,  METHODS  AND 
ACHIEVEMENTS:  AN  INTERPRETATION 


BY 

CHARLES  EVANS  HUGHES 


COLUMBIA  UNIVERSITY  PRESS 

NEW  YORK  AND  LONDON 


The  lectures  in  this  book  were  originally  delivered  as  part  of  the 
Columbia  University  Lectures  under  the  George  Blumenthal 
Foundation. 


Copyright  1928  Columbia  University  Press 
Seventh  printing  and  Columbia  Paperback  edition  1966 
Printed  in  the  United  States  of  America 


CONTENTS 


Introduction  —  Foundations  ....  1 

The  Court  at  Work  —  Organization  —  Methods  42 

Achievements  —  Cementing  the  Union  .  .  78 

The  States  and  the  Nation  .  118 

Liberty,  Property  and  Social  Justice  .  .  157 

Table  op  Cases  Cited . 243 


Index 


257 


FOREWORD 


It  would  be  futile  to  attempt  in  this  brief  course 
of  lectures  to  review  the  history  of  the  Supreme 
Court  of  the  United  States.  What  had  been  lack¬ 
ing  in  narratives  of  this  sort,  in  order  fully  to 
understand  the  relation  of  the  Court  to  the  history 
of  our  country,  has  recently  been  supplied  in  Mr. 
Warren’s  comprehensive  volumes.  For  the  student 
of  constitutional  law  nothing  would  suffice  but  a 
thorough-going  analysis  of  many  decisions  and  an 
impressionistic  treatment  would  be  but  vexation. 
My  endeavor  will  be  simply  to  aid  to  some  extent  in 
the  interpretation  of  an  institution  which  despite  its 
constant  and  unique  service  is  a  mystery,  I  fear,  to 
most  of  our  people;  to  assist  those,  who  are  not 
aiming  to  become  legal  scholars,  to  understand  some¬ 
thing  of  its  origin,  of  the  principles  that  govern  it, 
of  its  methods  and  of  the  important  results  of  its 
work.  Even  with  this  limitation,  much  that  I  should 
like  to  say  must  be  omitted. 


I 


Introduction  —  Foundations 

The  Supreme  Court  of  the  United  States  is  distinct¬ 
ly  American  in  conception  and  function,  and  owes 
little  to  prior  judicial  institutions  aside  from  the 
Anglo-Saxon  tradition  of  law  and  judicial  processes. 
In  considering  the  historical  background  of  the 
Court,  it  does  not  aid  much  to  review  experiences  in 
other  lands. 

A  Federal  judiciary  was  an  essential  part  of  the 
conception  of  a  national  government  of  a  Federal 
type.  Such  a  government  must  have  its  legislature 
and  a  court  to  interpret  legislation.  State  courts 
would  be  bound  by  Federal  laws  and  would  have  to 
apply  them,  but  final  interpretation  of  such  laws 
could  not  be  left  to  a  State  tribunal,  much  less  to  the 
tribunals  of  a  number  of  States  whose  judgments 
might  not  agree.  The  proposed  Federal  government 
was  of  necessity,  in  view  of  the  existence  of  the 
States  and  of  the  sentiment  which  supported  them 
as  autonomous  within  their  spheres,  to  be  one  of 
limited  powers.  To  establish  such  a  government 
was  the  purpose  of  a  written  constitution.  The 
framers  of  the  Constitution  intended  that  the  Fed¬ 
eral  government  to  be  set  up  should  act  directly  upon 
the  individual  citizen  and  not  simply  upon  the  States. 
This  was  the  essence  of  its  national  character.  If 
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there  was  to  be  a  written  constitution  defining,  and 
thus  limiting,  Federal  powers,  and  these  definitions 
were  to  have  the  force  of  constitutional  or  supreme 
law,  it  would  be  essential  that  the  tribunal  which  in¬ 
terpreted  and  applied  Federal  law  should  recognize 
and  apply  the  limits  of  both  Federal  and  State 
authority.  And  as  that  government  acted  upon  the 
individual  citizen,  he  was  deemed  to  be  entitled  to 
invoke  its  limitations.  Thus,  in  the  most  natural 
way,  as  the  result  of  the  creation  of  Federal  law 
under  a  written  constitution  conferring  limited  pow¬ 
ers,  the  Supreme  Court  of  the  United  States  came 
into  being  with  its  unique  function.  That  court  main¬ 
tains  the  balance  between  State  and  Nation  through 
the  maintenance  of  the  rights  and  duties  of  in¬ 
dividuals. 

The  men  who  sat  in  the  Federal  Convention  of  1787 
had  political  ideals  but  these  did  not  run  away  with 
their  practical  judgment.  The  appreciation  of  def¬ 
inite  exigencies  had  slowly  developed  a  national 
consciousness.  The  character  of  the  tribunal  set  up 
was  due  not  to  experiences  abroad  or  to  the  wisdom 
of  other  peoples,  but  to  convictions  which  had  be¬ 
come  deep-seated  as  a  result  of  the  experiences  of 
the  Colonies  and  of  the  States  that  succeeded  them. 
The  common  law  of  England,  variously  interpreted 
in  the  courts  of  the  Colonies,  was  the  basis  of  their 
jurisprudence.  It  was  fitted  to  their  needs  both  by 
their  legislatures  and  by  judicial  decisions.  Ap¬ 
peals  generally  lay  from  the  courts  to  the  legislative 
assemblies  and  finally  to  the  King  in  Council,  this 
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resort  to  the  Crown,  thoroughly  established  long  be¬ 
fore  the  Revolution,  being  deemed,  as  Story  re¬ 
marks,1  a  protection  rather  than  a  grievance.  The 
colonial  judges  for  the  most  part  were  appointed  by 
the  Crown  or  its  representatives,  the  Governors.  In 
Connecticut  and  Rhode  Island  the  appointment  was 
made  by  the  legislature.  As  a  rule,  the  bench  was 
not  learned  and  the  selection  of  judges  was  largely 
determined  by  politics  or  favor.  Of  the  judges  of 
the  first  superior  court  in  Massachusetts,  none  were 
lawyers.2  The  growth  of  the  Colonies  and  the  in¬ 
crease  of  judicial  work  favored  the  development  of 
judicial  tribunals.  But  nowhere  in  the  Colonies  was 
there  a  real  supreme  court.3  In  New  York,  the  de¬ 
cisions  of  the  court  so-called  were  subject  to  review 
by  the  Governor  and  Council.4 

In  establishing  their  constitutions,  the  States  im¬ 
proved  to  some  extent  the  existing  judicial  systems, 
and  the  highest  court  of  the  State  became  the  court 
of  last  resort  in  place  of  the  King  in  Council.  The 
lawyers  of  that  formative  period  were,  as  they  had 
been  in  the  Colonies,  in  advance  of  the  institutions 
of  the  law  which  were  but  rudimentary.  We  may 
recall  what  Chancellor  Kent  said  many  years  later 
as  to  conditions  in  New  York:  “The  progress  of 
jurisprudence  was  nothing  in  this  State  (New 
York)  prior  to  the  year  1793.  There  were  no  deci- 

1  Story  on  the  Constitution,  Sec.  176. 

2  Baldwin,  The  American  Judiciary ,  9. 

»  Baldwin,  op.  ait,  10. 

♦  Lincoln,  Constitutional  History  of  New  York,  vol.  i,  39,  40; 
Hunt,  Life  of  Edward  Livingston,  26. 
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sions  of  any  of  the  courts  published.  There  were 
none  that  contained  any  investigation”.6 

With  these  defects  in  the  local  administration  of 
justice,  what  was  the  situation  as  to  controversies 
which  transcended  local  interests?  There  had  been 
a  fierce  contest  with  respect  to  the  powers  given  to 
admiralty  courts  in  the  pre-revolutionary  period. 
With  the  beginning  of  hostilities,  questions  of  prize 
assumed  large  importance.  In  November,  1775, 
Washington  asked  the  Continental  Congress  — 
“Should  not  a  court  be  established  by  authority  of 
Congress,  to  take  cognizance  of  prizes  made  by  the 
Continental  vessels?”6  The  Congress  responded 
with  recommendations  to  the  State  legislatures  to 
establish  jurisdiction  in  cases  of  capture  with  appeal 
to  Congress  or  its  appointees.7  The  States  estab¬ 
lished  the  jurisdiction  with  varying  methods.  Some 
granted  liberally,  others  restricted,  the  appeal  to 
Congress.  On  the  first  appeal  from  the  Admiralty 
Court  of  Pennsylvania  in  the  case  of  the  “Thistle” 
a  special  committee  was  appointed  and  on  its  report 
the  decree  condemning  the  vessel  as  a  prize  was 
reversed.8  Later,  a  Standing  Committee  of  the  Con¬ 
gress  was  appointed  to  hear  and  determine  appeals 
in  admiralty.  The  members  of  the  committee  were 
men  of  high  distinction.9  In  the  case  of  the  sloop 
“Active,”  the  Admiralty  Court  of  Pennsylvania, 

e  Memoirs  and  Letters,  58,  59. 

6  Sparks,  Life  and  Letters  of  Washington,  vol.  iii,  154,  155. 

r  Journals  of  Congress,  vol.  i,  183,  184. 

8  Id.,  vol.  i,  pp.  470,  499. 

8  Id.,  vol.  ii,  28,  119,  287,  338. 
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which  had  been  reversed  by  the  Standing  Committee 
of  the  Continental  Congress,  refused  to  recognize 
the  decision  and  the  resistance  was  effective,  the 
Congress  contenting  itself  with  a  strong  statement 
in  defense  of  its  authority  without  attempting  to 
enforce  it.10 

Meanwhile,  in  the  Articles  of  Confederation  sub¬ 
mitted  by  the  Congress  in  November,  1777,  and  final¬ 
ly  ratified  in  1781,  it  was  provided  (Ninth  Article) 
that  the  United  States  in  Congress  assembled  should 
have  the  sole  and  exclusive  right  and  power  “of 
establishing  rules  for  deciding  in  all  cases  what 
captures  on  land  or  water  shall  be  legal”;  of  ap¬ 
pointing  courts  for  the  trial  of  piracies  and  felonies 
committed  on  the  high  seas;  and  of  establishing 
courts  for  receiving  and  determining  finally  appeals 
in  all  cases  of  capture.  The  United  States 
in  Congress  was  to  “be  the  last  resort  on 
appeal  in  all  disputes  *  *  *  between  *  *  * 

states  concerning  boundary,  jurisdiction,  or  any 
other  cause  whatever”;  also  in  “all  controversies 
concerning  the  private  right  of  soil  claimed  under 
different  grants  of  two  or  more  states.”  Before 
the  completion  of  the  ratification  of  the  Articles, 
the  Congress  resolved  (1780)  to  establish  a  Court 
of  Appeals  in  cases  of  capture.11  Altogether,  117 
cases  of  prize  were  decided  by  the  Standing  Com¬ 
mittee  on  Appeals  and  the  Court  of  Appeals.1'  In 

10  See  United  States  v.  Judge  Feters,  5  Cranch,  115. 

11  Journals  of  Congress,  Vol.  Ill,  425. 

12  J.  C.  Bancroft  Davis,  131  U.  S.  Appendix,  XIX,  XXX\ ,  et  seq. 
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1795,  tlie  Supreme  Court  of  the  United  States,  speak¬ 
ing  through  Justice  Paterson,  who  sat  in  the 
Constitutional  Convention,  sustained  the  authority 
of  the  Continental  Congress,  both  before  and  after 
the  Articles  of  Confederation,  to  establish  the  Court 
of  Appeals  in  cases  of  capture.13  He  said,  —  describ¬ 
ing  the  powers  of  that  Congress  — 

“The  powers  of  Congress  were  revolutionary  in 
their  nature,  arising  out  of  events,  adequate  to  every 
national  emergency,  and  co-extensive  with  the  ob¬ 
ject  to  be  attained.  Congress  was  the  general,  su¬ 
preme,  and  controlling  council  of  the  nation,  the 
centre  of  union,  the  centre  of  force,  and  the  sun  of 
the  political  system.  To  determine  what  their  pow¬ 
ers  were,  we  must  enquire  what  powers  they  exer¬ 
cised.  Congress  raised  armies,  fitted  out  a  navy, 
and  prescribed  rules  for  their  government:  Congress 
conducted  all  military  operations  both  by  land  and 
sea:  Congress  emitted  bills  of  credit,  received  and 
sent  ambassadors,  and  made  treaties :  Congress  com¬ 
missioned  privateers  to  cruize  against  the  enemy, 
directed  what  vessels  should  be  liable  to  capture,  and 
prescribed  rules  for  the  distribution  of  prizes. 
These  high  acts  of  sovereignty  were  submitted  to, 
acquiesced  in,  and  approved  of,  by  the  people  of 
America.  In  Congress  were  vested,  because  by  Con¬ 
gress  were  exercised  with  the  approbation  of  the 
people,  the  rights  and  powers  of  war  and  peace.  In 
every  government,  whether  it  consists  of  many 
states,  or  of  a  few,  or  whether  it  be  of  a  federal  or 

is  Penhalltw  v.  Doane,  3  Dallas,  54. 
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consolidated  nature,  there  must  be  a  supreme  power 
or  will;  the  rights  of  war  and  peace  are  component 
parts  of  this  supremacy,  and  incidental  thereto  is  the 
question  of  prize.  The  question  of  prize  grows  out 
of  the  nature  of  the  thing.  If  it  be  asked,  in  whom, 
during  our  revolution  Avar,  was  lodged,  and  by  whom 
was  exercised  this  supreme  authority?  No  one  will 
hesitate  for  an  answer.  It  \\Tas  lodged  in,  and  exer¬ 
cised  by,  Congress;  it  was  there,  or  nowhere;  the 
states  individually  did  not,  and,  with  safety,  could 
not  exercise  it.”  14 

It  has  been  pointed  out  that  this  practice  in  cases 
of  capture  before  the  Constitution,  although  in  a 
limited  field,  familiarized  “the  public  mind  with  the 
complete  idea  of  a  superior  judicature,  exercised  by 
federal  courts.”10  While  certain  contnrversies  be¬ 
tween  States  Avere  settled  by  agreement  during  the 
time  that  the  Articles  of  Confederation  A\rere  in 
force,  there  was  one  case  actually  decided  under  the 
provision  of  the  Articles.  The  Congress  directed 
Connecticut  and  Pennsylvania  to  appoint  by  joint 
consent  commissioners  or  judges  to  determine  the 
Wyoming  controversy.  This  Avas  done  in  1782  and 
judgment  was  pronounced  in  fa\Tor  of  Pennsyl¬ 
vania.16  This  Avas  the  only  decision  of  a  controversy 
betAveen  States  under  the  Confederation.17 

The  experience  under  the  Confederation  amply 

14  Id.,  80. 

iB  Jameson,  Papers  of  American  Historical  Association ■,  Arol.  3, 
p.  392,  1887-88. 

i«  J.  C.  Bancroft  Davis,  131  U.  S.  Appendix,  1,  LA7II. 

ii  Carson,  Supreme  Court  of  the  United  States,  Arol.  1,  69-72. 
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demonstrated  the  necessity  of  defining  and  firmly 
establishing  the  Federal  judicial  power.  The  peo¬ 
ple  for  the  most  part  had  no  love  for  government 
as  such.  The  acquiescence  in  the  authority  of  Con¬ 
gress  under  the  Confederation,  eloquently  portrayed 
by  Justice  Paterson  in  the  Penhallow  case,  from 
which  I  have  quoted,  was  far  from  being  as  conspi¬ 
cuous  as  his  language  indicates.  “We  are  fast  verg¬ 
ing  to  anarchy  and  confusion,”  18  said  Washington. 
“Requisitions  are  actually  little  better  than  a  jest 
&  a  by  word  throughout  the  land.  If  you  tell  the 
Legislatures  they  have  violated  the  Treaty  of  Peace, 
&  invaded  the  prerogatives  of  the  confederacy  they 
will  laugh  in  your  face  *  *  *  ” 19  Washington  felt 
that  “virtue  *  *  #  has,  in  a  great  degree,  taken  its 
departure  from  us :  &  the  want  of  disposition  to  do 
justice  is  the  source  of  the  national  embarrass¬ 
ments  *  *  20  A  strange  atmosphere  in  which  to 

set  up  the  most  important  and  successful  of  judicial 
institutions !  But  there  was  clear  thinking  as  to  na¬ 
tional  needs  and  it  was  precisely  because  of  these 
conditions  that  the  leaders  emphasized  the  import¬ 
ance  of  an  adequate  Federal  judiciary.  Hamilton 
thought  that  “the  want  of  a  judiciary  power”  wrns 
the  crowning  defect  of  the  Confederation.21  Madi¬ 
son  wrote  to  Washington  in  April,  1787 :  “The  na¬ 
tional  supremacy  ought  also  to  be  extended  as  I  con- 

is  Washington  to  Madison,  Nov.  5,  1786,  Documentary  History  of 
the  Constitution  of  the  United  States,  Vol.  IV,  34. 

19  Washington  to  Jay,  Aug.  1,  1786,  Id.,  Vol.  IV,  20. 

20  Washington  to  Jay,  May  18,  1786,  Id.,  Vol.  IV,  16. 

21  Federalist,  XXII,  Vol.  11,  p.  176. 
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ceive  to  the  Judiciary  departments  *  *  *  It  seems 
at  least  necessary  that  the  oaths  of  the  Judges 
should  include  a  fidelity  to  the  general  as  well  as 
local  constitution,  and  that  an  appeal  should  lie  to 
some  national  tribunals  in  all  cases  to  which  foreign¬ 
ers  or  inhabitants  of  other  States  may  be  parties. 
The  admiralty  jurisdiction  seems  to  fall  entirely 
within  the  purview  of  the  national  Government.  ’  ’ 22 
Madison  in  his  later  correspondence  was  careful  to 
explain  “that  the  term  national  applied  to  the  con¬ 
templated  Government,  in  the  early  stage  of  the 
Convention”  was  not  equivalent  to  “unlimited”  or 
‘  ‘  consolidated.  ’  ’  He  used  the  term  in  contradistinc¬ 
tion,  not  to  a  limited  government,  but  to  one  similar 
to  that  of  the  Confederation.  As  the  latter  operated 
within  the  extent  of  its  authority  through  requisi¬ 
tions  on  the  confederated  States  and  rested  on  the 
sanction  of  the  state  legislatures,  the  Government 
to  take  its  place  was  to  operate  within  the  extent  of 
its  powers  directly  and  coercively  on  individuals  and 
to  receive  the  higher  sanction  of  the  people  of  the 
States.  The  term  “national”  was  used  because 
there  was  “no  technical  or  appropriate  denomina¬ 
tion  applicable  to  the  new  and  unique  System.  ’  ’ 23 
It  was  not  meant  to  express  “the  extent  of  power, 
but  the  mode  of  its  operation  *  *  *  ”  24 

As  the  larger  number  of  the  members  of  the  Fed¬ 
eral  Convention,  including  those  enjoying  the  highest 

22  Madison  to  Washington,  April  16,  1787,  Doc.  Hist.  Constitution, 
Vol.  IV,  118. 

23  Madison  to  Stephenson,  March  25,  1826,  Id.,  Vol.  V,  333. 

24  Madison  to  Cooper,  Dec.  26,  1826,  Id.,  Vol.  V,  339. 
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prestige  because  of  their  learning,  ability  and  public 
service,  favored  a  strong  national  government  in  this 
sense,  it  was  natural  that  there  should  have  been  but 
little  question  as  to  the  necessity  of  having  a  national 
judiciary.  Its  creation  was  a  part  of  the  conception  of 
the  division  of  powers.  The  Randolph  or  Virginia 
plan  presented  to  the  Convention  on  May  29,  1787, 
proposed  that  “a  National  Judiciary  be  established 
to  consist  of  one  or  more  supreme  tribunals,  and  of 
inferior  tribunals  to  be  chosen  by  the  National  Legis¬ 
lature  *  *  V’25  By  the  Pinckney  plan,  submitted 
on  the  same  day,  the  Legislature  of  the  United  States 
was  to  establish  such  courts  of  Law,  Equity  and  Ad¬ 
miralty  as  shall  be  necessary,  and  one  of  these  courts 
was  to  be  termed  “the  Supreme  Court.”  26  The  Pat¬ 
erson  plan,  presented  to  the  Convention  on  June  fif¬ 
teenth  provided  that  “a  federal  Judiciary  be  estab¬ 
lished,  to  consist  of  a  supreme  Tribunal  *  *  *.”27 
Hamilton’s  proposal  a  few  days  later  was  that  “the 
Supreme  Judicial  Authority  of  the  United  States” 
should  be  vested  in  a  number  of  judges.28 

With  this  measure  of  agreement,  the  Convention 
proceeded  to  the  consideration  of  the  organization 
of  the  judicial  department.  How  many  courts  should 
there  be?  How  should  the  judges  be  appointed? 
What  should  be  their  tenure?  What  should  be  the 
extent  of  jurisdiction?  The  Convention  was  pecu¬ 
liarly  fitted  to  deal  with  these  questions.  Of  its 

25  Doc.  Hist.  Const.,  Vol.  Ill,  19. 

26  Id.,  Vol.  I,  319. 

22  Id.,  Vol.  I,  324. 

28  Id.,  Vol.  I,  328. 
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fifty-five  members,  there  were  thirty-one  lawyers, 
equipped  not  only  with  the  technical  learning*  of  their 
profession  but  with  a  broad  experience  in  practical 
affairs  which  gave  them  a  seasoned  judgment  and 
the  vision  of  statesmen.  Four  had  studied  in  the 
Inner  Temple,  five  in  the  Middle  Temple,  ten  had 
been  State  judges,  seven  had  been  selected  as  judges 
to  determine  controversies  between  the  States. 
Thirty-nine  members  of  the  Convention  had  served 
in  the  Continental  Congress.  Eight  had  taken  part 
in  the  formulation  of  State  constitutions.  They  were 
well  qualified  for  every  part  of  their  task,  and  espe¬ 
cially  for  the  creation  of  the  judicial  institutions 
essential  to  the  national  life. 

The  Convention  quickly  determined  on  “one  su¬ 
preme  tribunal,”  instead  of  one  or  more  supreme 
tribunals  as  originally  proposed  in  the  Randolph 
plan.  The  provision  as  reported  by  the  Committee 
on  Detail  on  August  sixth  was  as  follows:  “The 
Judicial  Power  of  the  United  States  shall  be  vested 
in  one  Supreme  Court,  and  in  such  inferior  Courts  as 
shall,  when  necessary,  from  time  to  time,  be  consti¬ 
tuted  by  the  Legislature  of  the  United  States.”29 
This  is  substantially  the  provision  finally  adopted 
with  the  substitution  of  “the  Congress”  for  “the 
Legislature  of  the  United  States.” 

Serious  questions  were  raised  as  to  the  method  of 
appointing  judges.  How  was  the  ideal  of  the 
separation  of  powers  to  be  reconciled  with  practical 
exigencies?  Despite  the  emphatic  terms  in  which 

29  Id.,  Vol.  Ill,  454. 
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the  political  maxim  had  been  laid  down  by  the  States, 
Madison  found  “not  a  single  instance  in  which  the 
several  departments  of  power  have  been  kept  ab¬ 
solutely  separate  and  distinct.”  30  Jefferson  in  his 
“Notes  on  Virginia”  observed  that  the  legislature 
had  in  many  instances  “decided  rights  which  should 
have  been  left  to  judiciary  controversy.”  31  Rhode 
Island  and  Connecticut  had  long  refused  to  recognize 
the  principle  of  division  of  powers ;  in  Connecticut, 
the  legislature  had  been  “in  the  uniform,  uninter¬ 
rupted,  habit  of  exercising  a  general  superintending 
power  over  its  courts  of  law,  by  granting  new 
trials.”32  After  a  careful  review  of  State  practice, 
Madison  concluded  that  “the  legislative  depart¬ 
ment  is  everywhere  extending  the  sphere  of  its  ac¬ 
tivity,  and  drawing  all  power  into  its  impetuous 
vortex.”  33 

In  many  States,  the  legislature  appointed  the 
judges  directly,  and,  notwithstanding  the  devotion 
to  the  doctrine  of  Montesquieu,  it  is  not  surprising 
that  in  the  Federal  Convention  the  Virginia  plan 
should  have  proposed  that  the  national  legislature 
should  appoint  the  judges  of  the  Supreme  Court. 
The  Paterson  plan  provided  for  appointment  by  the 
Executive.  James  Wilson  opposed  appointment  by 
the  legislature.  He  said:  “Experience  showed  the 
impropriety  of  such  appointments  by  numerous 

so  Federalist,  XL VII,  Vol.  12,  p.  18. 

3i  Notes  on  Virginia,  3d  Am.  Edi.,  p.  175,  Query  XIII. 

82  Calder  v.  Bull,  3  Dallas,  386,  398. 

83  Federalist,  XLVIII,  Vol.  12,  p.  25. 
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bodies.  Intrigue,  partiality  and  concealment  were 
the  necessary  consequences.  A  principal  reason  for 
unity  in  the  Executive  was  that  officers  might  be  ap¬ 
pointed  by  a  single,  responsible  person.”34  Dr. 
Franklin  observed  that  two  modes  of  choice  had  been 
mentioned,  to-wit,  by  the  Legislature  and  by  the  Ex¬ 
ecutive.  He  wished  that  other  modes  might  be  sug¬ 
gested,  “it  being  a  point  of  great  moment.”  36  Madi¬ 
son  objected  to  appointment  by  the  whole  legislature. 
“Many  of  them  were  incompetent  judges  of  the  re¬ 
quisite  qualifications.  *  *  *  The  candidate  who  was 
present,  who  had  displayed  a  talent  for  business  in 
the  legislative  field,  who  had  perhaps  assisted  ignor¬ 
ant  members  in  business  of  their  own,  or  of  their 
Constituents,  or  used  other  winning  means,  would 
without  any  of  the  essential  qualifications  for  an  ex¬ 
positor  of  the  laws  prevail  over  a  competitor  not 
having  these  recommendations,  but  possessed  of 
every  necessary  accomplishment.”  Madison  pro¬ 
posed  appointment  by  the  Senate  “as  a  less  numer¬ 
ous  &  more  select  body”;  or,  as  he  had  said  earlier, 
as  “sufficiently  stable  and  independent.”  36  This  was 
adopted  by  the  Committee  of  the  Whole  in  their  re¬ 
port  on  the  Randolph  plan  and  was  embraced  in  the 
report  of  the  Committee  on  Detail.  Meanwhile  it 
had  been  suggested,  with  reference  to  the  practice 
in  Massachusetts,  that  the  judges  be  appointed  by 

34  Doc.  Hist.  Constitution,  Vol.  Ill,  62. 

as  Id.,  Vol.  Ill,  63. 

38  Id.,  Vol.  Ill,  118,  64. 
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the  Executive,  with  the  advice  and  consent  of  the 
Senate,  and  this  proposal  was  finally  adopted.37 

On  the  question  of  tenure  there  was  a  surprising 
lack  of  disagreement.  All  the  plans  agreed  on  the 
point  that  the  judges  should  hold  office  during  good 
behavior  and  that  they  should  receive  a  fixed  com¬ 
pensation  which  should  be  neither  increased  nor 
diminished  while  they  were  in  office.  This  proposal 
was  adopted  by  the  Convention  with  the  elimination 
of  the  prohibition  of  an  increase  in  compensation. 
Gouverneur  Morris  thought  “the  Legislature  ought 
to  be  at  liberty  to  increase  salaries  as  circumstances 
might  require,  and  that  this  would  not  create  any 
improper  dependence  in  the  Judges.”  Dr.  Franklin 
in  approving  this  change  observed  that  “money 
may  not  only  become  plentier,  but  the  business  of  the 
department  may  increase  as  the  Country  becomes 
more  populous.”  Madison  opposed,  fearing  that 
whenever  an  increase  is  wished  by  the  judges  they 
might  have  an  “undue  complaisance”  towards  the 
legislature.  He  thought  that  if  leading  members  of 
the  legislature  happened  to  be  parties  to  suits  in 
court  “at  such  a  crisis”  the  judges  would  be  “in  a 
situation  which  ought  not  be  suffered  *  *  *.”38 
This  illustrates  what  groundless  fears  even  the  wis¬ 
est  may  entertain.  The  withholding  of  authority 
to  increase  compensation  in  the  case  of  judicial  offi¬ 
cers  appointed  virtually  for  life  would  have  caused 

37  Id.,  Vol.  Ill,  363;  See  Constitution  of  Massachusetts  (1780). 
Ohap.  II,  Sec.  I,  Art  9. 

as  I)oc.  Hist.  Constitution,  Vol.  Ill,  367. 
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grave  injustice  and  such  modest  increases  as  from 
time  to  time  have  been  allowed  have  not  been  a  cause 
of  embarrassment. 

The  unanimity  of  view  that  the  tenure  of  the 
judges  should  be  during  good  behavior  was  due  to 
the  grave  importance  attached  to  their  independence. 
That  judicial  commissions  should  run  during  good 
behavior  was  a  reform  secured  by  the  Long  Parlia¬ 
ment  in  England  and  such  commissions  had  been 
granted  in  the  colonies.  The  Declaration  of  Inde¬ 
pendence  set  forth  the  grievance  that  George  III  had 
changed  this  and  had  made  judges  dependent  upon 
his  will  alone  for  the  tenure  of  their  offices  and  the 
amount  and  payment  of  their  salaries.  The  consti¬ 
tutions  of  a  number  of  the  States  had  provided  that 
judges  should  hold  office  during  good  behavior.  This 
was  true  in  Massachusetts,  Virginia,  the  Carolinas, 
Maryland,  Delaware  and  in  New  York,  save  that  in 
New  York  the  judges  had  to  retire  at  the  age  of  sixty. 
In  some  States  there  were  short  terms,  seven  years 
in  Pennsylvania  and  New  Jersey.  In  Georgia,  Con¬ 
necticut  and  Rhode  Island  the  judges  wTere  chosen 
annually.39  The  prevailing  opinion  in  the  Federal 
Convention  thus  had  abundant  support  in  practice. 
It  was  thought  to  be  plain  that  justice  under  the  new 
constitution,  with  its  novel  demands  upon  ability  and 
impartiality  in  maintaining  the  balance  of  a  unique 
system  of  government,  would  fare  better  by  having 

39  Thorpe,  Charters  and  Constitutions,  pp.  531,  564,  784,  1689, 
1905,  2596,  2634,  2791,  3216,  3246,  3817;  Carpenter,  Judicial  Tenure 
in  the  United  States,  4. 
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the  judges  independent  than  by  subjecting  them  to 
the  political  control  incident  to  a  shorter  term.  The 
framers  of  the  Constitution  were  intent  on  protec¬ 
tion  against  legislative  encroachments,  and  put  their 
trust  in  the  learning,  ability,  and  conscientiousness 
of  the  judges  rather  than  in  any  device  of  political 
mastery.  In  the  Federalist,  urging  support  of  this 
provision  of  the  Constitution,  Hamilton  argued  that 
“the  complete  independence  of  the  courts  of  justice 
is  peculiarly  essential  in  a  limited  Constitution,” 
that  is,  in  “one  which  contains  certain  specified  ex¬ 
ceptions  to  the  legislative  authority.”  He  pointed 
out,  and  this  was  before  ratification,  that  “limita¬ 
tions  of  this  kind  can  be  preserved  in  practice  no 
other  way  than  through  the  medium  of  courts  of  jus¬ 
tice,  whose  duty  it  must  be  to  declare  all  acts  con¬ 
trary  to  the  manifest  tenor  of  the  Constitution  void. 
Without  this,  all  the  reservations  of  particular 
rights  or  privileges  would  amount  to  nothing.”  It 
was  urged  that  “periodical  appointment”  of  judges, 
“however  regulated  or  by  whomsoever  made,  would, 
in  some  way  or  other,  be  fatal  to  their  necessary  in¬ 
dependence.”  40 

The  policy  which  generally  has  been  adopted  by 
the  States  as  to  the  selection  and  tenure  of  judicial 
officers  has  afforded  a  strikng  contrast  to  the  policy 
thus  established  in  the  Federal  government.  Pop¬ 
ular  elections  for  short  terms  have  come  to  be  the 
general  rule.  The  administration  of  justice  in  the 
States  gave  many  grounds  for  dissatisfaction.  De- 

*o  Federalist,  LXXVIII,  vol.  12,  pp.  257,  263. 
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lays  and  abuses  demanded  correction,  and  the  idea 
that  the  courts  were  not  sufficiently  democratic  be¬ 
came  dominant.  In  comparing1  the  advantages  of  the 
methods  of  choice,  —  election  and  appointment,  — 
it  is  easy  to  fall  into  extravagant  statement  by  at¬ 
taching  undue  importance  to  theoretical  considera¬ 
tions.  From  our  experience  it  may  be  said  that  the 
evils  of  political  manipulation  incident  to  popular 
elections  have  been  most  in  evidence  in  relation  to 
the  lower  courts,  and  especially  in  great  cities,  and 
have  been  counteracted  most  effectively  in  connec¬ 
tion  with  appellate  tribunals.  In  the  quality  of  the 
judges,  the  general  satisfaction  of  the  public  with 
their  work,  and  the  prestige  of  the  court,  an  impar¬ 
tial  observer  of  the  highest  courts  of  Massachusetts, 
New  Jersey,  New  York  and  Wisconsin,  for  example, 
would  find  it  difficult  to  prefer  one  over  another  al¬ 
though  in  Massachusetts  and  New  Jersey  the  judges 
are  appointed  and  in  New  York  and  Wisconsin 
they  are  elected.  The  active  interest  of  the  most 
thoughtful  and  intelligent  citizens,  and  of  the  most 
public-spirited  members  of  the  bar,  increases  with 
the  realization  of  the  importance  of  the  choice,  and 
hence  there  has  been  greater  care  in  selecting,  by 
either  method,  the  judges  of  the  highest  courts. 

There  are  special  considerations  in  the  case  of  the 
Supreme  Court  of  the  United  States,  and  these  have 
been  recognized  when  proposals  for  a  change  in  the 
method  of  selection  have  been  made.  The  vastness 
of  the  country,  the  enormous  population,  the  ines¬ 
capable  difficulties  in  the  choice  of  President,  the 
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opportunities  for  political  intrigue  that  would  exist 
in  the  nomination  of  judges  by  national  party  con¬ 
ventions,  are  cogent  reasons  for  the  continuance  of 
the  present  method  which  has  even  more  to  be  said 
for  it  now  than  it  had  in  1787.  Qualifications  for 
judicial  office,  learning,  ability,  integrity,  indepen¬ 
dence,  remain  the  same.  What  is  the  method  that 
gives  the  best  promise  of  obtaining  judges  of  that 
sort  for  the  highest  tribunal  of  the  nation?  It  would 
seem  that  there  is  no  better  way  than  to  have  the 
President  nominate,  and  the  Senate  consent,  with 
public  attention  focused  on  both  acts. 

As  to  tenure,  aside  from  the  question  of  retire¬ 
ment  for  age,  to  which  I  shall  refer  later,  so  much 
is  to  be  said  for  the  experience  gained  on  the  bench* 
so  great  is  the  importance  of  freedom  from  political 
interference,  that  one  may  conclude  that  probably 
more  would  be  lost  than  could  be  gained  by  a  change, 
Reflection  upon  the  character  and  service  of  the 
judges  who  have  sat  for  many  years  in  the  Supreme 
Court  gives  weight  to  this  view.  And  yet  I  would 
not  over-emphasize  the  point,  for  experience  of  the 
States  having  elections  for  definite  terms  has  shown 
how  strong  is  the  demand  for  the  continuance  in 
office  of  good  judges  of  the  highest  courts.  Thus,  in 
New  York,  under  the  pressure  of  the  bar  and  the 
sound  opinion  of  the  community,  both  political 
parties  have  frequently  co-operated  in  the  renomina¬ 
tion  of  judges,  so  that  the  average  length  of  the  serv¬ 
ice  of  judges  of  the  Court  of  Appeals  in  that  State 
compares  favorably  with  that  of  the  justices  of  the 
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Supreme  Court  of  the  United  States.  But  in  con 
nection  with  the  latter,  we  are  spared  recurring 
political  demands  and,  what  is  most  important,  the 
justices  of  the  Supreme  Court  dealing  so  largely 
with  constitutional  questions  of  the  gravest  sort 
may  address  themselves  to  their  work  with  freedom 
from  anxiety  as  to  their  future  and  unembarrassed 
by  suspicion  as  to  their  motives.  Cases  involving 
serious  differences  of  opinion  must  be  decided  and, 
whatever  the  decision  where  popular  interest  is  keen, 
there  is  sure  to  be  a  measure  of  disappointment. 

The  Federal  judges  were  made  subject  to  impeach¬ 
ment,  as  other  civil  officers  of  the  United  States,  for 
'‘Treason,  Bribery  or  other  high  Crimes  and  Mis¬ 
demeanors.”  41  According  to  the  weight  of  opinion, 
impeachable  offenses  include,  not  merely  acts  that 
are  indictable,  but  serious  misbehavior  which  may  be 
considered  as  coming  within  the  category  of  high 
crimes  and  misdemeanors.  Only  one  Justice  of  the 
Supreme  Court  has  been  impeached  —  Samuel 
Chase,  who  was  acquitted  in  1805.  A  different  pro¬ 
cedure  is  removal  upon  address.  The  proposal  that 
the  Federal  judges  should  be  removable  by  the  Ex¬ 
ecutive  on  the  application  of  the  Senate  and  House 
was  voted  dowq  in  the  Federal  Convention.  Gouv- 
erneur  Morris  thought  it  inconsistent  that  the  judges 
should  hold  their  offices  during  good  behavior  and  be 
removable  without  a  trial,  and  this  was  the  pre¬ 
ponderant  opinion  in  the  Convention.1-  In  a  num- 

41  Constitution,  Art.  II,  Sec.  4. 

42  Doc.  Hist.  Constitution,  Vol.  Ill,  624. 
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ber  of  the  State  constitutions  provision  was  made 
for  removal  of  judges  upon  address,  following  the 
English  example.  This  procedure,  however,  has 
generally  fallen  into  disuse.  Legislative  control  of 
judges  is  not  desired  and  popular  control  has  been 
sought  in  the  States  through  elections  and  short 
terms.  That  remedy  not  being  available  under  the 
Federal  Constitution,  the  importance  of  a  power  of 
removal,  as  distinguished  from  impeachment,  has 
been  urged  strongly.  There  have  been  several 
efforts,  beginning  with  the  bitter  opposition  to  the 
Federal  judiciary  in  Jefferson’s  administration,  to 
introduce  such  a  provision  into  the  Federal  Consti¬ 
tution,  but  these  have  been  unsuccessful.  In  recent 
years,  confidence  in  the  efficacy  of  the  impeachment 
process  has  been  increased,  the  breadth  of  the  juris¬ 
diction  being  indicated  in  the  case  of  Judge  Arch¬ 
bald  of  the  Federal  Circuit  Court  (1913). 43  Long  ex¬ 
perience  gives  a  practical  answer  to  proposals  for 
the  removal  or  recall  of  justices  of  the  Supreme 
Court.  The  high  standards  of  integrity  exemplified 
by  its  members  justifies  the  conclusion  that  the  meth¬ 
od  of  appointment,  the  dignity  of  the  office,  and  the 
force  of  public  opinion  have  proved  to  be  adequate 
guaranties  against  breaches  of  duty  which  could  be 
regarded  as  warranting  removal,  and  that  the  de¬ 
mand  for  change,  under  the  guise  of  proceedings  to 
remove  or  recall,  has  been  motivated  by  the  desire 
to  obtain  a  political  control  of  decisions,  a  question 

48  Sen.  Doc.  1140,  62d  Cong.  3d  Sess.  Judge  Archbald  was  desig¬ 
nated  a  member  of  the  Commerce  Court. 
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which  goes  not  simply  to  the  procedure  for  getting 
rid  of  an  unfit  judge,  but  rather  to  the  character  and 
value  of  the  judicial  institution  itself  and  especially 
to  the  possession  by  the  Supreme  Court  of  the  power 
to  pass  upon  the  constitutional  validity  of  legisla¬ 
tion.  If  the  Supreme  Court  is  to  continue  to  per¬ 
form  this  function,  it  would  seem  to  be  clear  that  the 
purpose  of  securing  independent  and  impartial  de¬ 
cisions  in  a  non-political  atmosphere  would  be  made 
more  difficult  of  accomplishment  if  such  decisions, 
directly  or  indirectly,  were  subjected  to  political  re¬ 
view. 

In  dealing  with  the  question  of  the  jurisdiction  of 
the  Supreme  Court,  the  Federal  Convention  had  cer¬ 
tain  obvious  requirements  which  inhered  in  the  es¬ 
tablishment  of  a  national  government.  On  certain 
categories  of  jurisdiction,  there  was  early  agree¬ 
ment;  that  is,  with  respect  to  cases  arising  “under 
laws  passed  by  the  Legislature  of  the  United  States; 
to  all  cases  affecting  Ambassadors,  other  Public 
Ministers  and  Consuls ;  to  the  trial  of  impeachments 
of  Officers  of  the  United  States;  to  all  cases  of  Ad¬ 
miralty  and  maritime  jurisdiction;  to  controversies 
between  two  or  more  States,  (except  such  as  shall 
regard  Territory  or  Jurisdiction)  between  a  State 
and  Citizens  of  another  State,  between  Citizens  of 
different  States,  and  between  a  State  or  the  Citizens 
thereof  and  foreign  States,  citizens  or  subjects.”  44 
To  these  were  added  cases  arising  under  treaties. 

It  was  William  Samuel  Johnson,  already  chosen 

44  Doc.  Hist.  Constitution,  Vol.  Ill,  454. 
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President  of  Columbia  College,  who  made  the  im¬ 
portant  proposal  to  insert  the  words  “this  Constitu¬ 
tion,”  so  that  the  jurisdiction  should  explicitly  ex¬ 
tend  to  cases  arising  under  “this  Constitution”  as 
wTell  as  to  cases  arising  under  the  law's  of  the  United 
States.  Madison  expressed  the  doubt  whether  it 
would  not  be  going  too  far  “to  extend  the  jurisdic¬ 
tion  of  the  court  generally  to  cases  arising  Under 
the  Constitution,  &  whether  it  ought  not  be  limited 
to  cases  of  a  Judiciary  Nature.”  But  Dr.  Johnson’s 
motion  wras  passed  unanimously,  “it  being  generally 
supposed  that  the  jurisdiction  was  constructively 
limited  to  cases  of  a  Judiciary  Nature.”  45 

There  were  special  questions :  What  should  be  the 
jurisdiction  in  cases  of  impeachment  of  civil  officers? 
At  first,  while  the  House  was  to  have  the  sole  power 
of  impeachment,  the  trial  of  impeachments  was  to 
be  part  of  the  original  jurisdiction  of  the  Supreme 
Court,  but  this  was  abandoned  in  favor  of  trial  by 
the  Senate,  with  the  Chief  Justice  presiding  in  case 
of  impeachment  of  the  President.  Then  there  was 
the  question  of  controversies  between  the  States. 
Following  the  general  plan  of  the  Ninth  Article  of 
the  Articles  of  Confederation,  it  was  proposed,  and 
included  in  the  report  of  the  Committee  on  Detail, 
that  in  case  of  controversies  between  the  States  re¬ 
specting  jurisdiction  or  territory,  the  Senate  on  re¬ 
ceiving  a  memorandum  from  a  State  and  application 
for  a  hearing  should  give  notice  to  the  other  State 
and  assign  a  day  for  appearance.  The  agents  of  the 
45  Id.,  Vo'  III,  626. 
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States  were  to  appoint  judges  to  constitute  a  court 
and  if  they  could  not  agree  the  Senate  was  to  name 
a  panel  from  which  the  judges  were  to  be  chosen. 
The  judgment  of  the  Court  thus  constituted  was  to 
be  final  and  conclusive.  Controversies  concerning 
lands  claimed  under  different  grants  of  two  or  more 
States  were  to  be  determined  in  a  similar  manner.40 

Perhaps  in  no  instance  was  the  wisdom  of  the  Con¬ 
vention  better  shown  than  in  discarding  this  plausi¬ 
ble  proposal,  which  had  the  sanction  of  precedent, 
for  creating  what  would  be  virtually  arbitral  tri¬ 
bunals  to  be  set  up  after  the  controversies  had  arisen, 
with  all  the  difficulties  of  establishing  satisfactory 
tribunals  in  the  heat  of  the  dispute  and  with  the  dis¬ 
advantage  of  impermanence.  In  the  debate  it  was 
pointed  out  that  such  a  provision  was  no  longer 
necessary  now  that  a  national  judiciary  was  to  be 
established.  But  there  were  serious  doubts.  “The 
Judges  might  be  connected  with  the  States  being 
parties.  ’  ’  The  provision  was  finally  struck  out  and 
controversies  between  the  States  regarding  terri¬ 
tory  or  jurisdiction  as  well  as  other  controversies 
between  the  States  were  confided  to  the  jurisdiction 
of  the  Supreme  Court,  together  with  controversies 
between  citizens  of  the  same  States  claiming  lands 
under  grants  of  different  States. 

The  jurisdiction  of  the  Supreme  Court  is  both 
original  and  appellate.  The  Convention  restricted  the 
original  jurisdiction  of  the  Supreme  Court  to  all  cases 
affecting  ambassadors,  other  public  ministers  and 

46  Id.,  Vol.  Ill,  451,  452. 
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consuls,  and  those  in  which  a  State  shall  be  a  party. 
In  all  other  cases,  it  was  provided  that  the  Supreme 
Court  “shall  have  appellate  jurisdiction,  both  as  to 
law  and  fact,  with  such  exceptions  and  under  such 
regulations  as  the  Congress  shall  make.”47  An¬ 
swering  the  objections  to  the  judiciary  department, 
Hamilton  asserted  in  the  Federalist  the  relative 
weakness  of  that  department.  “It”  said  he,  “has 
no  influence  over  either  the  sword  or  the  purse;  no 
direction  either  of  the  strength  or  of  the  wealth  of 
the  society;  and  can  take  no  active  resolution  what¬ 
ever.  It  may  truly  be  said  to  have  neither  Force 
nor  Will  but  merely  judgment.”  He  thought  it 
“beyond  comparison  the  weakest  of  the  three 
departments  of  power.”48  To  some,  when  the  tre¬ 
mendous  effect  of  its  power  of  judgment  in  decid¬ 
ing  upon  the  validity  of  legislative  acts  is  considered, 
the  statement  appears  to  be  almost  ironical.  But 
reflection  upon  the  power  of  Congress  will  demon¬ 
strate  that  the  Court  has  found  its  fortress  in  public 
opinion.  For,  while  the  Constitution  vests  the  ju¬ 
dicial  power  of  the  United  States  in  one  Supreme 
Court  and  in  such  inferior  courts  as  shall  be  estab¬ 
lished  by  the  Congress,  and  the  judicial  power  can¬ 
not  be  placed  elsewhere,  still,  with  respect  to  the 
jurisdiction  of  the  Supreme  Court,  it  is  only  the 
original  jurisdiction  that  is  completely  safeguarded 
by  the  Constitution.  Apart  from  the  cases  in  which 
the  State  is  a  party,  the  important  jurisdiction  is 

47  Constitution,  Art.  Ill,  Sec.  2,  par.  2. 

*8  Federalist,  LXXVIII,  Vol.  12,  p.  256. 
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appellate  and  this  is  subject  to  “such  exceptions” 
and  “such  regulations”  as  the  Congress  shall  make. 
It  is  the  Congress  which  constitutes  the  inferior 
Federal  Courts,  and  it  is  Congress  which  determines 
what  appellate  review  over  these  courts  the  Supreme 
Court  shall  have.  With  Congress  responsive  to  the 
will  of  the  nation,  it  is  apparent  that  it  is  that  will 
which  has  sustained  and  has  made  effective  the  ex¬ 
traordinary  authority  of  the  Supreme  Court.  The 
Federal  Judiciary  Act  passed  by  the  Congress  in 
1789  49  under  the  constitutional  grant  of  power  has 
well  been  called  a  “transcendent  achievement” 80 
in  the  establishment  for  this  country  “of  the  tradi¬ 
tion  of  a  system  of  inferior  federal  courts.”  Pro¬ 
vision  for  the  appellate  jurisdiction  of  the  Supreme 
Court  over  State  courts  was  expressly  made  by  Sec¬ 
tion  25  of  that  Act  in  response  to  the  same  exigency 
which  led  to  the  creation  of  the  supreme  tribunal 
itself.  That  exigency  still  continues  and  the  re¬ 
sponse  from  the  national  legislature  remains  the 
same.  The  judicial  organization  established  by  Con¬ 
gress  in  1789,  due  chiefly  to  the  genius  of  Oliver 
Ellsworth,  a  member  of  the  Federal  Convention  and 
later  Chief  Justice  of  the  United  States,  continued 
without  substantial  change  for  nearly  a  century. 
The  changes  that  have  been  made  have  been  due  to 
the  necessity  caused  by  the  overwhelming  volume  of 
the  work  of  the  Court  and  its  arrears  of  business, 

<9  Act  of  September  24,  1789,  1  Statutes  at  Large,  73. 

60  Harvard  Law  Review,  Vol.  XXXVIII,  1008;  The  Business  of 
the  Supreme  Court  of  the  United  States,  A  Study  in  the  Federal  Ju¬ 
dicial  System,  Frankfurter  and  Landis. 
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which  led  to  the  establishment  of  the  Circuit  Courts 
of  Appeals  as  intermediate  appellate  courts,  in  1891. 
Since  then,  other  limitations  of  appellate  jurisdic¬ 
tion  have  been  made  by  Congress,  with  the  approval 
and  assistance  of  the  Supreme  Court  itself,  in  order 
to  make  its  exercise  of  its  appellate  jurisdiction  less 
a  matter  of  compulsion  and  thus  to  enable  the  Court 
to  have  a  wide  discretion  in  selecting  the  cases  of 
a  prescribed  sort  which  in  its  judgment  it  should  re¬ 
view.  Determined  efforts  to  cripple  the  Supreme 
Court  by  changing  its  appellate  jurisdiction  have 
not  been  wanting.01  In  1868,  in  the  difficult  days  of 
reconstruction,  the  Congress  took  away  from  the 
Court  the  appellate  jurisdiction  under  the  Habeas 
Corpus  Act  of  1867,  the  bill  being  passed  over  the 
President’s  veto.  This  was  done  while  an  appeal 
in  the  celebrated  McCardle  case  was  actually  pend¬ 
ing  in  the  Supreme  Court,  in  which  it  wrns  sought  to 
test  the  validity  of  the  Reconstruction  acts.  The 
Court  unanimously  decided  that  the  Congress  had 
deprived  it  of  jurisdiction.  The  Court  held  that  its 
appellate  jurisdiction  was  derived  from  the  Consti¬ 
tution  but  was  subject  to  the  exceptions  made  by  the 
Congress,  and  as  the  Congress  had  made  a  definite 
exception  the  Court  must  abide  by  it  and  was  not  at 
liberty  to  inquire  into  the  motives  of  the  legislature.02 

There  have  been  many  violent  agitations  over  the 
action  of  the  Supreme  Court  in  determining  ques- 

6i  WarreD,  The  Supreme  Court  in  United  States  History,  Vol.  II, 
22  et  seq. 
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tions  of  profound  public  interest.  But,  despite  at¬ 
tacks  upon  the  Court  and  all  proposals  to  curb  it, 
the  Congress  from  the  outset  to  the  present  day  has 
actually  supported  the  appellate  jurisdiction  of  the 
Court  in  its  characteristic  features,  and  the  Court 
thus  stands  today,  not  as  an  organ  of  government 
exerting  its  powers  over  a  reluctant  people  who  find 
the  Constitution  difficult  of  change,  but  nourished 
and  sustained  by  the  legislative  department  of  the 
Government  responding  to  public  opinion. 

It  may  be  doubted  if  the  Supreme  Court  would 
have  fared  so  well,  if  one  of  the  proposals  keenly 
debated  in  the  Federal  Convention  had  been  adopted. 
That  was  the  proposal  of  James  Wilson  to  have  the 
judiciary  united  with  the  Executive  in  vetoing  legis¬ 
lative  acts.  This  was  quite  distinct  from  the  ju¬ 
dicial  action  contemplated  in  passing  upon  the  con¬ 
stitutional  validity  of  statutes  in  the  decision  of 
cases  before  the  Court,  for  it  would  have  associated 
the  judges  with  the  Executive  in  dealing  extrajudi- 
cially  with  questions  of  policy.  Wilson  thought 
that  the  power  of  the  judges  as  expositors  of  the  law 
“did  not  go  far  enough.”  “Laws  may  be  unjust,” 
said  he,  “may  be  unwise,  may  be  dangerous,  may  be 
destructive  and  yet  may  not  be  so  unconstitutional 
as  to  justify  the  Judges  in  refusing  to  give  them 
effect.  Let  them  have  a  share  in  the  Revisionary 
power,  and  they  will  have  an  opportunity  of  taking 
notice  of  these  characters  of  a  law,  and  of  counter¬ 
acting,  by  the  weight  of  their  opinions  the  improper 
views  of  the  Legislature.”  Ellsworth  approved 
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heartily.  “The  aid  of  the  judges,”  said  he,  “will 
give  more  wisdom  &  firmness  to  the  Executive.” 
Madison  gave  his  strong  support:  “It  would  be  use¬ 
ful  to  the  Judiciary  department  by  giving  it  an  addi¬ 
tional  opportunity  of  defending  itself  against  Legis¬ 
lative  encroachments ;  It  would  be  useful  to  the  Ex¬ 
ecutive,  by  inspiring  additional  confidence  &  firmness 
in  exerting  the  revisionary  power:  It  would  be  use¬ 
ful  to  the  Legislature  by  the  valuable  assistance  it 
would  give  in  preserving  a  consistency,  conciseness, 
perspicuity  &  technical  propriety  in  the  laws,  qual¬ 
ities  peculiarly  necessary ;  &  yet  shamefully  wanting 
in  our  republican  codes.  It  would  moreover  be  use¬ 
ful  to  the  Community  at  large  as  an  additional  check 
against  a  pursuit  of  those  unwise  &  unjust  measures 
which  constituted  so  great  a  portion  of  our  calami¬ 
ties.  ’  ’ 63  The  proposition  was  debated  at  length ;  Wil¬ 
son,  “viewing  the  subject  with  all  the  coolness  and 
attention  possible  was  most  apprehensive  of  a  dis¬ 
solution  of  the  Government  from  the  legislature 
swallowing  up  all  the  other  powers.”  64 

This  practice  of  associating  the  judges  with  a  veto 
power  had  been  adopted  in  New  York  in  the  Consti¬ 
tution  of  1777  which  provided  for  a  Council  of  Re¬ 
vision  consisting  of  the  Governor,  the  Chancellor  and 
the  judges  of  the  Supreme  Court.  A  majority  of 
this  Council  could  veto  any  bill  which  could  not 
become  a  law  except  on  a  two-thirds  vote  of  the 
legislature  overriding  the  veto.  And  it  may  be 

63  Doc.  Hist.  Constitution,  Vol.  Ill,  390-392. 
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recalled  that  of  6590  bills  passed  during  the  forty 
years  of  this  practice,  only  128  were  objected  to  by 
the  Council.65  One  of  the  bills  which  was  approved 
by  the  Council,  with  Chancellor  Kent  as  a  member, 
and  which  he  subsequently  sustained  as  a  judge,  was 
the  statute  which  the  Supreme  Court  of  the  United 
States  held  to  be  invalid  in  Gibbons  v.  Odgen ,66  a 
case  which  gave  the  occasion  for  the  classic  utterance 
of  Chief  Justice  Marshall  on  the  supremacy  of  Con¬ 
gress  in  its  regulation  of  interstate  commerce.  Noth¬ 
ing  does  the  Federal  Convention  greater  credit  than 
its  capacity,  notwithstanding  its  distrust  of  legisla¬ 
tures,  to  resist  the  plausible  arguments  of  some  of 
its  most  distinguished  members  in  support  of  this 
proposal.  It  was  defeated  and  the  Supreme  Court 
was  saved  from  a  union  with  the  Executive  which 
might  not  have  lasted  long,  but  which  during  the 
formative  period  when  the  court  was  under  attack 
might  well  have  proved  to  be  destructive  of  the  main¬ 
tenance  of  its  just  authority  and  influence. 

The  jurisdiction  of  the  Supreme  Court  as  an  in¬ 
dependent  and  exclusively  judicial  tribunal  was  thus 
established.  But  it  was  still  to  prove  its  adequacy 
to  its  task,  and  its  success  depended  not  upon  con¬ 
stitutional  formulas  but  on  the  quality  of  the  men 
selected  and  the  restraint  imposed  by  the  principles 
which  they  adopted  for  the  control  of  their  exercise 
of  the  judicial  power.  It  may  be  useful  to  refer  to 
some  of  these  principles. 

Lincoln,  op.  oit.,  Vol.  I,  744. 
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First.  The  Court  from  the  outset  has  confined 
itself  to  its  judicial  duty  of  deciding  actual  cases. 
This  was  the  intention  of  the  Constitution  which  ex¬ 
pressly  provided  that  the  judicial  power  should 
extend  to  “ cases”  and  “controversies.”  In  some 
States,  the  authority  of  their  courts  to  give  advisory 
opinions  is  expressly  granted ;  not  so,  in  the  Federal 
government.  How  easy  it  might  have  been  for  the 
Supreme  Court  to  break  over  this  limitation  or  to 
obscure  it  by  a  broad  construction  is  shown  by  the 
fact  that  at  the  very  beginning  its  opinion  was 
sought  by  President  Washington,  on  the  advice  of 
his  Cabinet,  with  respect  to  a  series  of  questions  in 
relation  to  the  Cenet  controversy.  The  question  re¬ 
lated  to  the  interpretation  of  our  treaties  with 
France.  The  court  replied  to  President  Washing¬ 
ton  that  it  considered  it  improper  to  declare  opinions 
on  questions  not  growing  out  of  a  case  before  it.07 

There  was  an  extraordinary  incident  in  President 
Monroe’s  administration.  The  President  sent  his 
long  argument  on  internal  improvements  to  the  Jus¬ 
tices  of  the  Supreme  Court.  Justice  Johnson  wrote 
to  the  President  that  he  had  been  “instructed  to 
make  the  following  Report.  The  Judges  are  deeply 
sensible  of  the  mark  of  Confidence  bestowed  on  them 
in  this  Instance  and  should  be  unworthy  of  that  Con¬ 
fidence  did  they  attempt  to  conceal  their  real  Opin¬ 
ion.  Indeed  to  conceal  or  disavow  it  would  be  now 
impossible  as  they  are  all  of  Opinion  that  the  Deci- 

67  Warren,  op.  cit.,  Voi.  I,  108-111. 
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sion  on  the  Bank  question 08  completely  commits 
them  on  the  Subject  of  internal  Improvement  as  ap¬ 
plied  to  Post-roads  and  Military  Roads.  On  the 
other  Points  it  is  impossible  to  resist  the  lucid  and 
conclusive  Reasoning  contained  in  the  argument.”  59 
This,  of  course,  .was  extra-official,  but  it  is  safe  to  say 
that  nothing  of  the  sort  could  happen  today.  The 
Court  has  rejected  the  overtures  of  the  Congress  for 
opinions  on  constitutional  questions  in  the  absence 
of  a  real  “case”  or  “controversy”  to  be  decided. 
It  was  not  long  ago  (1911)  ( Muskrat  v.  United 
States)60  that  the  Supreme  Court  decided  that  Con¬ 
gress  had  no  power  to  pass  an  act  conferring  juris¬ 
diction  on  the  Court  of  Claims,  and,  on  appeal,  upon 
the  Supreme  Court,  to  determine  the  validity  of  acts 
of  Congress  relating  to  Indian  matters  without  “a 
case”  or  “controversy”  to  which  alone,  under  the 
Constitution,  the  judicial  power  extends.  This  prin¬ 
ciple  of  action  is  of  general  application  in  the  work 
of  the  Federal  courts.  'Within  a  few  weeks,  the 
Supreme  Court  has  held  that  the  Federal  District 
court  had  no  jurisdiction  of  a  suit  instituted  in  Ken¬ 
tucky  by  a  trading  concern  to  obtain  a  judgment 
declaring  their  rights  under  an  act  of  the  Kentucky 
legislature  (1924)  regulating  sales  of  leaf  tobacco. 
The  sole  purpose  of  the  suit  was  to  obtain  a  declara¬ 
tion  of  the  rights  and  duties  of  the  plaintiffs  under 

t8  McCulloch  v.  Maryland,  4  Wheaton,  316. 

59  Monroe  MSS.  (Library  of  Cong.),  Vol.  20,  fol.  2568;  Warren, 
op.  tit.,  Vol.  II,  56. 
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this  statute  and  the  extent  to  which  they  must  com¬ 
ply  with  it  in  the  course  of  their  business.  The  Com¬ 
monwealth  attorney  was  made  defendant  but  the 
Court  found  that  there  was  no  semblance  of  any 
adverse  litigation  with  him  individually  nor  any 
charge  that  he  had  threatened  or  contemplated  any 
action  against  the  plaintiff  for  violation  of  law  either 
actual  or  prospective.61  The  determination  of  con¬ 
stitutional  questions  has  been  associated  with  the 
strictly  judicial  function  and  so  far  as  possible  has 
been  removed  from  the  contentions  of  politics. 
These  questions  have  been  decided  after  full  argu¬ 
ment  in  contested  cases  and  it  is  only  with  the  light 
afforded  by  a  real  contest  that  opinions  on  questions 
of  the  highest  importance  can  safely  be  rendered. 

The  Supreme  Court  has  also  determined  that 
neither  legislative  nor  administrative  jurisdiction 
can  be  conferred  upon  it  either  directly  or  by  appeal. 
The  Act  of  Congress  of  March  23,  1792, 62  required 
the  Circuit  Courts  of  the  United  States  to  examine 
into  the  claims  of  the  officers  and  soldiers  and  sea¬ 
men  of  the  Revolution  to  the  pensions  granted  to 
invalids  by  that  Act,  to  determine  the  amount  of  pay 
that  would  be  equivalent  to  the  disability  incurred, 
and  to  certify  their  opinion  to  the  Secretary  of  War. 
The  judges  in  the  New  York  Circuit,  composed  of 
Chief  Justice  Jay,  Justice  Cushing  and  Duane,  Dis¬ 
trict  Judge,  held  that  the  power  could  not  be  exer¬ 
cised  by  them  as  a  court,  but,  in  consideration  of  the 

61  Liberty-Warehouse  Co.  v.  Grannis,  273  U.  S.  70. 

62  1  Statutes  at  Large,  243. 
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meritorious  and  benevolent  object  of  the  law,  they 
agreed  to  construe  the  power  as  conferred  on  them 
individually  as  commissioners.  The  judges  of  the 
Pennsylvania  Circuit,  consisting  of  Wilson  and 
Blair,  Justices  of  the  Supreme  Court,  and  Peters, 
District  Judge,  refused  to  execute  it  altogether,  up¬ 
on  the  ground  that  the  authority  was  conferred  on 
them  as  a  court,  and  was  not  a  judicial  power.  Other 
judges  held  the  matter  under  advisement.  Later  the 
case  came  before  the  Supreme  Court  of  the  United 
States  and  it  was  decided  that  the  power  given  in  the 
Act  of  1792  to  the  Circuit  Courts  could  not  be  con¬ 
strued  to  give  it  to  the  judges  out  of  court  as  com¬ 
missioners  and  that  their  action  as  such  was  in¬ 
valid.63  The  principle  involved  was  recently  stated 
and  applied  by  Chief  Justice  Taft  in  delivering  the 
opinion  of  the  Court  in  the  case  of  Keller  v.  Potomac 
Electric  Power  Company. 84  It  was  there  decided  that 
Congress  cannot  confer  power  upon  the  Supreme 
Court  to  review,  on  appeal  from  another  reviewing 
court  (in  that  case,  the  Court  of  Appeals  of  the  Dis¬ 
trict  of  Columbia),  the  legislative  discretion  of  a 
public  utilities  commission  in  fixing  rates  for  public 
service  corporation  so  as  to  enable  the  court  to  con¬ 
sider  the  facts  and  fix  the  rate  which  the  commission 
should  have  made. 

Second.  A  second  principle  is  that  the  Court  will 
not  deal  with  questions  which  are  regarded  as  pure- 

63  See  United  States  v.  Todd,  13  Iloward,  52,  note. 
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ly  political  in  their  nature  rather  than  judicial.  A 
controversy  of  this  sort  grew  out  of  the  Dorr  Revo¬ 
lution  in  Rhode  Island  in  1841.  The  constitution  of 
that  State  had  provided  for  a  very  limited  suffrage 
which  caused  intense  dissatisfaction.  Failing  in 
efforts  to  amend  the  constitution,  mass  meetings 
were  held  and  associations  were  formed  which  re¬ 
sulted  in  the  election,  without  the  authorization  of 
the  existing  government,  of  delegates  to  what  has 
been  called  a  “voluntary  convention.”  This  body 
framed  a  constitution,  provided  for  its  ratification 
by  the  people  and  under  this  constitution  a  new  gov¬ 
ernment  was  set  up  which  was  not  recognized  by  the 
old  or  so-called  charter  government.  One  of  the 
representatives  of  the  old  government  broke  into  the 
house  of  one  Martin  Luther,  who  was  active  in  the 
support  of  the  new  government  of  which  Thomas 
W.  Dorr  was  the  head,  and  Luther  brought  action 
for  trespass.  The  controversy  reached  the  Supreme 
Court.  Party  feeling  was  exceedingly  bitter  as 
Dorr  represented  a  popular  cause  and  had  wide 
political  support  throughout  the  country.  Webster, 
the  expounder  of  the  Constitution,  represented  the 
charter  government  and  argued  that  “our  American 
mode  of  government  does  not  derive  any  power  from 
tumultuous  assemblies.”  He  insisted  that  “when  it 
is  necessary  to  ascertain  the  will  of  the  people,  the 
legislature  must  provide  the  means  of  ascertaining 
it.”  And  he  invoked  the  provision  of  Section  4  of 
Article  IV  of  the  Federal  Constitution  that  “the 
United  States  shall  guarantee  to  every  State  in  this 
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Union  a  Republican  Form  of  Government  and  shall 
protect  each  of  them  against  Invasion.’ ’  Nathan 
Clifford,  then  Attorney  General  in  President  Polk’s 
cabinet  and  later  a  Justice  of  the  Supreme  Court  of 
the  United  States,  answered  Mr.  Webster.  The 
arguments  of  both  received  the  highest  praise.  The 
Court  regarded  the  question  as  purely  political  and 
declined  to  decide  it.  Chief  Justice  Taney  delivered 
the  opinion  which  held,  with  only  one  Justice  dis¬ 
senting,  that  under  the  article  granting  a  republican 
form  of  government  it  rests  with  the  Congress  to 
decide  what  government  is  the  established  one  in  a 
State  and  whether  it  is  republican  or  not;  and  that 
when  Senators  and  Representatives  of  a  State  are 
admitted  into  the  councils  of  the  Union  the  authority 
of  the  Government  under  which  they  are  appointed, 
as  well  as  its  republican  character,  is  recognized  by 
the  proper  constitutional  authority.  The  decision 
of  that  authority  was  held  to  be  binding  upon  every 
other  department  of  the  Government  and  not  to  be 
open  to  question  in  a  judicial  tribunal.  “If  the  ju¬ 
dicial  power  extends  so  far,”  said  Chief  Justice 
Taney,  “the  guarantee  contained  in  the  Constitution 
of  the  United  States  is  a  guarantee  of  anarchy,  and 
not  of  order.”  65  On  similar  ground  suits  brought  by 
Mississippi  and  Georgia  to  restrain  the  execution  of 
the  Reconstruction  Acts  passed  after  the  Civil  War 
were  dismissed. 

A  few  years  ago  there  w*as  another  effort  to  obtain 
from  the  Supreme  Court  a  decision,  as  to  the  appli¬ 
es  Luther  v.  Borden,  7  Howard,  1,  43. 
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cation  of  the  guaranty  to  the  States  of  a  republican 
form  of  government,  in  a  case  from  Oregon  involv¬ 
ing  the  validity  of  the  amendment  to  the  Constitu¬ 
tion  of  that  State  providing  for  the  enactment  of 
laws  through  the  initiative  and  referendum.  The 
Court  declined  to  consider  the  question.  In  the  opin¬ 
ion  of  the  Court,  Chief  Justice  White  observed :  ‘  ‘  The 
suggestion  but  results  from  failing  to  distinguish 
between  things  which  are  widely  different,  that  is, 
the  legislative  duty  to  determine  the  political  ques¬ 
tions  involved  in  deciding  whether  a  state  govern¬ 
ment  republican  in  form  exists,  and  the  judicial  pow¬ 
er  and  ever-present  duty  whenever  it  becomes  neces¬ 
sary  in  a  controversy  properly  submitted  to  enforce 
and  uphold  the  applicable  provisions  of  the  Consti¬ 
tution  as  to  each  and  every  exercise  of  governmental 
power.”  66 

Third.  The  Court  mil  not  undertake  to  decide 
questions  of  the  constitutional  validity  of  legislation 
unless  these  questions  are  necessarily  presented  and 
must  be  determined.  The  Court  considers  it  to  be 
its  duty  in  construing  a  statute  which  is  reasonably 
susceptible  of  two  constructions,  one  of  which  would 
make  it  unconstitutional  and  the  other  valid,  to  adopt 
that  construction  which  saves  its  constitutionality. 
As  a  corollary,  the  Court  will  construe  a  statute,  if 
it  admits  of  two  constructions,  so  as  to  avoid  if  pos¬ 
sible  the  decision  of  a  doubtful  constitutional  ques- 

ee  Pacific  States  Telephone  <$■  Telegraph  Co.,  v.  Oregon,  223  U.  S. 

118,  150. 
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tion.  This  is  a  self-denying  rule  which  may  some¬ 
times  have  the  effect  of  putting  a  strain  upon  the  in¬ 
terpretation  of  a  Congressional  enactment  in  order 
to  uphold  it.  A  striking  illustration  is  the  limited 
construction  given  to  the  commodities  clause  of  the 
Hepburn  Act  of  1906,  because  it  was  found  that  if 
the  Court  gave  to  the  clause  the  broad  effect,  for 
which  the  Government  contended,  grave  constitu¬ 
tional  questions  would  be  presented.  Thus  a  statute 
held  wholly  void  by  the  court  below  was  strictly  con¬ 
strued  and  sustained.67 

Fourth.  Another  established  principle  is  that  the 
Supreme  Court  does  not  undertake  to  review  ques¬ 
tions  of  legislative  policy.  Here  we  meet  one  of  the 
pleasant  assumptions  which  make  our  system  of 
government  workable.  For  the  purposes  of  the 
courts,  the  legislature  within  its  sphere  is  deemed  to 
possess  all  available  knowledge  and  to  be  the  treas¬ 
ure  house  of  wisdom.  So  long  as  it  acts  within  the 
limits  of  legislative  power,  the  actualities  of  legisla¬ 
tive  processes  are  not  the  subject  of  judicial  consid¬ 
eration. 

When  the  Court  is  dealing  with  the  question  whe¬ 
ther  a  legislative  act  is  arbitrary,  and  transcends  the 
limits  of  reason  which  are  deemed  to  be  embraced  in 
the  fundamental  conception  of  due  process  of  law 
or  of  equal  protection  of  the  laws,  it  may  be  difficult 
to  draw  the  line  between  what  is  regarded  as  wholly 
unreasonable  and  what  is  deemed  to  be  unwise.  It 

87  United  States  v.  Delaware  #■  Hudson  Co.,  213  U.  S.  3661 
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is  doubtless  true  that  men  holding  strong  convictions 
as  to  the  unwisdom  of  legislation  may  easily  pass  to 
the  position  that  it  is  wholly  unreasonable.  But  the 
distinction  nevertheless  exists  and  it  is  ever  present 
to  the  conscientious  judge.  He  recognizes  that  there 
is  a  wide  domain  of  legislative  discretion  before  con¬ 
stitutional  boundaries  are  reached,  and  he  holds  him¬ 
self  to  the  duty  of  not  allowing  his  views  of  the  prop¬ 
er  exercise  of  that  discretion  to  control.  He  does 
his  work  in  an  objective  spirit.  If  it  be  said  that 
this  is  an  impossible  degree  of  self-control  and  that, 
even  with  the  most  conscientious  judge,  political  and 
economic  views  will  sway  the  judgment,  albeit  uncon¬ 
sciously,  it  may  be  answered  that  judges  are  con¬ 
stantly  sustaining  the  validity  of  legislation  which 
as  legislators  they  would  probably  condemn.  I 
think  it  may  be  said  that  judges  who  have  gained  a 
distinct  reputation  for  their  liberal  attitude,  in  sus¬ 
taining  in  close  cases  the  legislative  power  with  re¬ 
spect  to  measures  which  have  engaged  popular  at¬ 
tention  and  have  been  directed  to  the  achievement 
of  social  purposes  through  interference  wTith  individ¬ 
ual  freedom  of  action,  have  often  entertained  pro¬ 
found  distrust  of  the  policy  of  the  legislative  acts 
they  were  holding  to  be  within  the  authority  of  the 
Congress  or  of  the  State  legislatures.  The  distinc¬ 
tion  between  questions  of  mere  wisdom  or  policy  and 
those  of  power  has  been  applied  in  a  multitude  of 
cases.  In  dealing  with  the  child  labor  cases,  from 
the  standpoint  of  the  power  of  the  Congress,  the 
Court  manifestly  was  not  considering  child  labor 
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from  an  economic  or  humanitarian  point  of  view. 
Every  member  of  the  Court  might  he  opposed  to 
child  labor  although  unable  to  sustain  the  particular 
act  as  being  within  the  power  of  Congress.  So,  in 
questions  arising  under  the  Eighteenth  Amendment 
and  the  Volstead  Act,  the  judges  are  not  deciding 
cases  as  ‘‘wets”  or  “drys”  but  are  interpreting  the 
statute  and  the  Constitution  quite  apart  from  their 
personal  or  political  views  as  to  the  policy  of  pro¬ 
hibition. 

The  corollary  of  this  principle  is  that  the  Court 
will  not  inquire  into  the  motives  of  Congress  or  of 
the  State  legislature.  As  was  said  by  Mr.  Justice 
Brandeis  in  delivering  the  opinion  of  the  Supreme 
Court  sustaining  the  wartime  prohibition  act:  “No 
principle  of  our  constitutional  law  is  more  firmly 
established  than  that  this  court  may  not,  in  passing 
upon  the  validity  of  a  statute,  enquire  into  the  mo¬ 
tives  of  Congress.”68 

The  Court  has  gone  very  far  in  this  view  in  sus¬ 
taining  the  exercise  of  the  Federal  taxing  power. 
But  it  is  obvious  that  it  might  go  so  far  that  Con¬ 
gress  under  the  guise  of  the  taxing  power  could 
destroy  all  the  reserved  rights  of  the  States.  As 
Chief  Justice  Taft  said  in  the  recent  child  labor 
case  with  respect  to  the  presumption  of  validity  ap¬ 
pearing  on  the  face  of  the  statute:  “Grant  the  valid¬ 
ity  of  this  law,  and  all  that  Congress  would  need  to 
do,  hereafter,  in  seeking  to  take  over  to  its  control 

68  Hamilton  v.  Kentucky  Distilleries  4'  Warehouse  Co.,  251  U.  S 
346,  161. 
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any  one  of  the  great  number  of  subjects  of  public 
interest,  jurisdiction  of  which  the  States  have  never 
parted  with,  and  which  are  reserved  to  them  by  the 
Tenth  Amendment,  would  be  to  enact  a  detailed 
measure  of  complete  regulation  of  the  subject  and 
enforce  it  by  a  so-called  tax  upon  departures  from  it. 
To  give  such  magic  to  the  word  ‘tax’  would  be  to 
break  down  all  constitutional  limitation  of  the  pow¬ 
ers  of  Congress  and  completely  wipe  out  the  sov¬ 
ereignty  of  the  States.’ ’  The  Chief  Justice  then 
drew  the  distinction  between  a  tax  and  a  penalty  and 
while  pointing  out  that  taxes  are  occasionally  im¬ 
posed  in  the  discretion  of  the  legislature  on  proper 
subjects  with  the  primary  motive  of  obtaining  rev¬ 
enue  from  them  and  with  the  incidental  motive  of 
discouraging  them  by  making  their  continuance  oner¬ 
ous,  such  taxes  do  not  lose  their  character  as  taxes 
because  of  the  incidental  motive.  “But  there  comes 
a  time,”  said  he,  “in  the  extension  of  the  penalizing 
features  of  the  so-called  tax  when  it  loses  its  char¬ 
acter  as  such  and  becomes  a  mere  penalty  with  the 
characteristics  of  regulation  and  punishment.”69 
Such  was  the  case  then  before  the  Court.  When  the 
imposition  is  found  to  be  a  penalty,  the  Court  must 
ascertain  the  authority  of  Congress  to  impose  it  as  a 
feature,  not  of  a  tax  law,  but  of  a  regulation  of  the 
subject  with  respect  to  which  the  penalty  is  imposed. 

I  have  referred  to  these  principles  to  show  that 
the  success  of  the  work  of  the  Supreme  Court  in 

69  Bailey  v.  Drexel  Furniture  Co.,  259  U.  S.  20,  38;  see  also, 
Trusler  v.  Crooks,  269  U.  S.  475. 
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maintaining  the  necessary  balance  between  State  and 
Nation,  and  between  individual  rights  as  guaranteed 
by  the  Constitution  and  social  interest  as  expressed 
in  legislation,  has  been  due  largely  to  the  deliberate 
determination  of  the  Court  to  confine  itself  to  its  ju¬ 
dicial  task,  and,  while  careful  to  maintain  its  author¬ 
ity  as  the  interpreter  of  the  Constitution,  the  Court 
has  not  sought  to  aggrandize  itself  at  the  expense 
of  either  executive  or  legislature. 


II 


The  Court  at  Work —  Organization  —  Methods 

Under  the  Judiciary  Act  of  1789,1  provision  was 
made  for  a  Supreme  Court  consisting  of  a  Chief 
Justice  and  five  Associate  Justices.  The  number  of 
Associate  Justices  was  increased  to  six  in  the  year 
1807,  to  eight  in  1837  and  to  nine  in  1863.  An  act 
of  1866  2  would  in  time  have  reduced  the  Associate 
Justices  to  six,  but  unfilled  vacancies  had  cut  the 
number  to  seven  when  the  Act  of  1869  3  reconstituted 
the  Court  with  a  Chief  Justice  and  eight  Associate 
Justices,  or  nine  in  all,  as  it  remains  at  the  present 
time. 

Ten  Chief  Justices  and  sixty-five  Associate  Jus¬ 
tices  have  served  in  the  Court,  including  those  now 
on  the  bench.  Washington  made  four  appointments 
to  the  office  of  Chief  Justice;  John  Jay,  who  served 
from  1789  to  1795  and  then  resigned  to  accept  ap¬ 
pointment  as  special  Ambassador  to  England;  John 
Rutledge  who  was  appointed  in  1795  during  a  recess 
of  the  Senate  and  was  rejected  when  his  name  was 
sent  in;  William  Cushing  who  was  appointed,  con¬ 
firmed  and  declined ;  Oliver  Ellsworth  who  served 
from  1796  to  1800  and  resigned  to  become  Ambass- 

1 1  Statutes  at  Large,  73. 

2  14  id.,  209. 

3  16  id.,  44. 
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ador  to  France.  President  Adams  then  appointed 
John  Jay  as  Chief  Justice  who  declined,  and  John 
Marshall  was  appointed  in  1801.  From  that  time 
until  1864  there  were  only  two  Chief  Justices, — 
Marshall  who  served  until  1835  and  his  successor, 
Roger  B.  Taney,  who  remained  on  the  bench  until 
1864.  Then  followed,  as  Chief  Justices,  Salmon  P. 
Chase,  for  eight  years,  Morrison  R.  Waite  for  fifteen 
years,  Melville  W.  Fuller  for  twenty-two  years,  Ed¬ 
ward  D.  White  for  ten  years  and  the  present  Chief 
Justice,  William  H.  Taft. 

Washington  appointed  no  less  than  nine  to  the 
office  of  Associate  Justice.  Rutledge  resigned  be¬ 
fore  sitting  with  the  Court  as  he  preferred  to  be 
Chief  Justice  of  South  Carolina.  Robert  H.  Harri¬ 
son  declined  in  order  to  become  Chancellor  of  Mary¬ 
land.  The  others  appointed  by  Washington  were 
Wilson,  Cushing,  Blair,  Iredell,  Johnson,  Paterson 
and  Samuel  Chase.  Of  these,  Wilson,  Blair,  Iredell, 
and  Cushing  either  had  been  members  of  the  Federal 
Convention  or  were  strong  supporters  of  the  ratifi¬ 
cation  of  the  Constitution. 

Three  Presidents,  since  Washington,  have  appoint¬ 
ed  a  controlling  number  of  the  members  of  the 
Court,  —  Jackson,  Lincoln  and  Taft.  President 
Jackson  appointed  Chief  Justice  Taney  and  four 
Associate  Justices,  all  being  Democrats.  President 
Lincoln  appointed  Chief  Justice  Chase  and  four  As¬ 
sociate  Justices  (including  Samuel  F.  Miller  and 
Stephen  J.  Field),  two  Republicans,  two  Indepen¬ 
dents  and  one  Democrat.  President  Taft  appointed 
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Chief  Justice  White  and  five  Associate  Justices, 
three  Republicans  and  three  Democrats.  Two  ap¬ 
pointments  for  Chief  Justice  were  withdrawn  after 
their  names  had  been  sent  to  the  Senate,  —  George 
H.  Williams  of  Oregon  and  Caleb  Cushing  of  Mas¬ 
sachusetts,  both  nominated  by  President  Grant. 
Several,  nominated  as  Associate  Justices,  have  been 
rejected  by  the  Senate,  including  such  distinguished 
lawyers  as  Jeremiah  S.  Black,  Ebenezer  Rockwell 
Hoar,  William  B.  Hornblower  and  Wheeler  H.  Peck- 
ham.  Many  appointees  have  declined,  among  others, 
John  Quincy  Adams  and  Roscoe  Conkling,  both  of 
whom  declined  after  being  confirmed. 

It  is  manifest  that  geographical  considerations 
should  not  control  at  the  expense  of  exceptional  fit¬ 
ness  in  determining  appointments  to  the  Supreme 
Court.  Yet  the  confidence  of  the  country  should  be 
maintained  by  selections  which  so  far  as  practicable 
will  represent  all  parts  of  the  United  States.  It  is 
interesting  to  note  that  appointments  have  been 
made  from  twenty-six  States  and  while  twenty-two 
States  have  been  unrepresented  there  has  been  little 
ground  for  complaint  as  appointments  have  been 
made  from  other  States  in  the  same  general  area. 
New  York  has  had  the  largest  number  of  appoint¬ 
ments,  that  is,  nine;  Massachusetts  and  Ohio  come 
next  with  seven;  then  Pennsylvania,  Tennessee  and 
Virginia  with  five.  Taking  the  nine  circuits  as  at 
present  constituted,  appointments  have  been  made  as 
follows:  From  the  first,  nine;  the  second,  eleven; 
the  third,  eight;  the  fourth,  thirteen ;  the  fifth,  seven ; 
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the  sixth,  sixteen ;  the  seventh,  two ;  the  eighth,  five ; 
the  ninth,  two.  No  appointments  in  the  fourth  cir¬ 
cuit  consisting  of  Maryland,  Virginia  and  West  Vir¬ 
ginia,  and  the  Carolinas,  have  been  made  since  the 
Civil  War,  but  it  should  be  remembered  that  Chief 
Justice  White  of  Louisiana  and  Associate  Justice 
Lurton  of  Tennessee,  both  appointed  by  a  Republican 
President,  had  served  in  the  Confederate  Army. 

Justices  of  the  Supreme  Court  are  appointed  and 
confirmed  by  the  political  departments  of  the  Gov¬ 
ernment.  But  an  examination  of  the  work  of  the 
Supreme  Court  discloses  a  most  gratifying  freedom 
from  control  by  political  parties.  It  has  been  shown 
abundantly  that,  while  fundamental  political  prin¬ 
ciples  have  been  held  strongly,  the  judges  have  not 
been  subject  to  influence  by  party  machinery  or  by 
either  visible  or  invisible  government.  Judges  as 
men  of  mature  years  and  wide  experience  undoubt¬ 
edly  have  their  convictions,  political  and  economic, 
their  views  of  the  nature  and  purpose  of  our  Gov¬ 
ernment,  of  the  relation  of  the  judicial  department 
to  the  working  of  the  Government,  but  they  have  not 
been  the  instruments  of  political  manipulations  or 
the  tools  of  power.  One  cannot  study  their  lives  and 
decisions  without  confidence  in  their  sincerity  and 
independence.  The  Supreme  Court  has  the  inevita¬ 
ble  failings  of  any  human  institution,  but  it  has  vin¬ 
dicated  the  confidence,  which  underlies  the  success 
of  democratic  effort,  that  you  can  find  in  imperfect 
human  beings,  for  the  essential  administration  of 
justice,  a  rectitude  of  purpose,  a  clarity  of  vision  and 
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a  capacity  for  independence,  impartiality  and  bal¬ 
anced  judgment  which  will  render  impotent  the 
solicitation  of  friends,  the  appeals  of  erstwhile  polit¬ 
ical  associates,  and  the  threats  of  enemies. 

The  Supreme  Court  has  had  at  all  times  the  most 
severe  critics.  Marshall  and  his  associates  buttress¬ 
ed  the  foundations  of  a  strong  national  government. 
Jefferson  exclaimed  that  “the  judiciary  of  the 
United  States  is  the  subtle  corps  of  sappers  and 
miners  constantly  working  under  ground  to  under¬ 
mine  the  foundations  of  our  Confederated  fabric. 
They  are  construing  our  Constitution  from  a  co-ordi¬ 
nation  of  a  general  and  special  government  to  a  gen¬ 
eral  and  supreme  one  alone.  This  will  lay  all  things 
at  their  feet,  and  they  are  too  well  versed  in  English 
law  to  forget  the  maxim,  ‘boni  judicis  est  ampliare 
juris  dictionem’ 4  In  a  later  period  when  other  doc¬ 
trines  seemed  to  be  paramount  Kent,  in  writing  to 
Justice  Story,  said:  “I  have  lost  my  confidence  and 
hopes  in  the  constitutional  guardianship  and  protec¬ 
tion  of  the  Supreme  Court.  ’  ’ 6  And  again  he  could 
say:  “What  a  succession  of  great  &  estimable  men 
have  you  witnessed  as  Associates  since  you  ascended 
the  Bench,  and  now  what  a  ‘melancholy  mass’  it 
presents !  ”  6  But  great  critics  are  even  more  apt  to 
display  their  infirmities  than  great  judges  acting 
under  a  keener  sense  of  responsibility.  Good  and 

*  Letter  to  Thomas  Ritchie,  Dec.  25,  1820,  Jefferson’s  Works,  Vol. 
7,  p.  191. 

6  Story,  Life  and  Letters  of  Joseph  Story,  Vol.  II,  p.  270. 

8  Letter  of  June  17,  1845;  Mass.  Hist.  Soc.  Proc.,  2d  Ser.  XIV, 
p.  420;  Warren,  op.  cit.  Vol.  II.  p.  415. 
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able  men  have  always  dealt  unsparingly  with  the 
conduct  of  equally  good  and  able  men  who  cherish 
different  opinions;  and  perhaps  the  judicial  branch 
of  the  Government  has  suffered  much  less  in  such 
estimates  than  either  the  executive  or  legislative. 
Mr.  Warren  has  given  us  the  following  striking  sum¬ 
mary:  “Judges  appointed  by  Jefferson  and  Madison 
did  not  hesitate  to  join  with  Marshall  in  sustaining 
and  developing  the  strongly  Nationalistic  interpre¬ 
tation  of  the  Constitution  so  obnoxious  to  Jefferson. 
Judges  appointed  by  Jackson  joined  with  Marshall 
and  Story  in  supporting  the  Cherokee  Missionaries 
against  Georgia,  in  flat  opposition  to  Jackson.  The 
whole  Bench  appointed  by  Jackson  decided  against 
his  policy  in  relation  to  the  Spanish  land  claims. 
Judges  appointed  by  Jackson  and  Van  Buren  threw 
down  the  gauntlet  to  the  former  by  issuing  a  man¬ 
damus  against  his  favorite  Postmaster-General.  In 
every  case  involving  slavery,  anti-slavery  Judges 
joined  with  pro-slavery  Judges  in  rendering  the 
decisions.  The  constitutionality  of  the  obnoxious 
Fugitive  Slave  Law  was  unanimously  upheld  by 
anti-slavery  Whig  Judges  and  by  pro-slavery  Dem¬ 
ocrats  alike.  A  Northern  Democrat  joined  with  a 
Northern  Whig  Judge  in  dissenting  irnthe  Dred  Scott 
Case.  President  Lincoln’s  Legal  Tender  policy  was 
held  unconstitutional  by  his  own  appointees.  The 
Reconstruction  policies  and  acts  of  the  Republican 
Party  were  held  unconstitutional  by  a  Republican 
Bench.  The  constitutional  views  of  the  Democratic 
Party  as  to  our  insular  possessions  were  opposed  by 
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a  Democratic  Judge  who  joined  with  his  Republican 
Associates  in  making  up  the  majority  in  the  Insular 
Cases.”  He  adds  that  “nothing  is  more  striking  in 
the  history  of  the  Court  than  the  manner  in  which 
the  hopes  of  those  who  expected  a  Judge  to  follow  the 
political  views  of  the  President  appointing  him  have 
been  disappointed.  ’  ’ 7 

An  outstanding  instance  of  the  change  in  view 
which  may  come  with  the  conscious  responsibility 
of  judicial  office  is  shown  by  the  opinion  of  Chief 
Justice  Chase  in  the  first  legal  tender  case  holding 
the  act  to  be  unconstitutional  which  as  Secretary  of 
the  Treasury  he  had  favored.  He  explained:  “It  is 
not  surprising  that  amid  the  tumult  of  the  late  civil 
war,  and  under  the  influence  of  apprehensions  for 
the  safety  of  the  Republic  almost  universal,  differ¬ 
ent  views,  never  before  entertained  by  American 
statesmen  or  jurists,  were  adopted  by  many.  The 
time  was  not  favorable  to  considerate  reflection  upon 
the  constitutional  limits  of  legislative  or  executive 
authority.  ” 8  I  may  give  two  other  illustrations. 
President  Roosevelt  was  deeply  interested  in  the 
prosecution  and  success  of  the  suit  brought  to  dis¬ 
solve  the  Northern  Securities  Company.  He  had 
appointed  two  Associate  Justices,  but  one  of  these, 
Justice  Holmes,9  joined  with  the  appointees  of  Pres¬ 
ident  Cleveland  in  dissent,  writing  a  strong  opinion 

7  Warren,  op.  cit.,  Vol.  I,  pp.  21,  22. 

8  Hepburn  v.  Griswold,  8  Wallace,  603,  625. 

o  See  Correspondence  of  Theodore  Roosevelt  and  Henry  Cabot 
Lodge,  Vol.  I,  p.  517. 
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against  the  contentions  of  the  Government.10  Very 
recently  the  Supreme  Court  decided  a  question  which 
had  remained  open  from  the  foundation  of  the  Gov¬ 
ernment  as  to  the  President’s  power  of  removal. 
The  case  arose  out  of  the  action  of  President  Wilson 
in  removing  a  Postmaster  of  the  first  class  without 
the  advice  and  consent  of  the  Senate,  although  the 
Postmaster  had  been  appointed  under  an  act  of  Con¬ 
gress  which  provided  for  removal  with  such  advice 
and  consent.  President  Wilson’s  action  was  sus¬ 
tained  by  the  Court  in  an  opinion  delivered  by  the 
Chief  Justice,  a  former  Republican  President,  but 
both  the  Associate  Justices  appointed  by  President 
Wilson,  Justice  McReynolds,  who  had  been  Attorney 
General  under  President  Wilson,  and  Justice  Bran- 
deis  dissented,  being  of  the  opinion  that  the  action 
of  the  President  had  been  outside  his  constitutional 
power. 11  If  conscientious,  able  and  independent  men 
are  put  on  the  bench,  you  cannot  predict  their  course 
as  judges  by  reference  either  to  partisan  motives  or 
to  personal  or  party  loyalties.  If  you  could  get  fur¬ 
ther  down  to  the  bedrock  of  conviction  as  to  what  are 
conceived  to  be  fundamental  principles  of  govern¬ 
ment  and  social  relations,  you  might  be  able  to  get 
closer  to  accurate  prophecy.  But  you  cannot  expect 
to  have  judges  worthy  of  the  office  who  are  without 
convictions  and  the  question  from  that  point  of  view 
is  not  as  to  the  qualifications  of  judges  but  whether 
you  will  have  a  court  of  this  character  and  function. 

10  Northern  Securities  Co.  v.  United  States,  193  TJ.  S.  197,  400. 

11  Myers  v.  United  States,  272  U.  S.  52. 
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Putting  aside  the  long  course  of  criticism  of  the 
Court,  bitter  and  unrelenting,  neither  the  occasion 
nor  the  grounds  of  which  I  can  take  time  to  review, 
with  respect  to  which  the  Court  has  either  been  vin¬ 
dicated  in  public  opinion  or  the  criticism  has  had 
but  slight  effect  upon  the  general  reputation  of  the 
Court,  it  remains  true  that  in  three  notable  instances 
the  Court  has  suffered  severely  from  self-inflicted 
wounds.  The  first  of  these  was  the  Dred  Scott 
case.12  Von  Holst  said  that  it  had  been  the  systematic 
and  conscious  aim  of  the  South  to  make  the  Supreme 
Court  the  citadel  of  slaveocracy  and  that  the  Dred 
Scott  decision  was  a  witness  of  the  success  of  their 
efforts.  There  the  Supreme  Court  decided  that 
Dred  Scott,  a.  negro,  not  being  a  citizen  could  not  sue 
in  the  United  States  Courts  and  that  Congress  could 
not  prohibit  slavery  in  the  territories.  Assuming 
the  sincerity  of  the  judges  who  took  this  view,  the 
grave  injury  that  the  Court  sustained  through  its 
decision  has  been  universally  recognized.  Tts  action 
was  a  public  calamity.  The  decision  was  greeted  by 
the  anti-slavery  papers  in  the  North  with  derision 
and  contempt.  There  were  not  lacking  more  con¬ 
servative  expressions  and  there  was  support  from 
strong  Democratic  papers,  but  the  widespread  and 
bitter  attacks  upon  the  judges  who  joined  in  the 
decision  undermined  confidence  in  the  Court.  False 
and  scurrilous  comments  upon  the  traits  and  char¬ 
acter  of  the  judges  supplemented  hostile  analysis 
of  Chief  Justice  Taney’s  opinion.  Lincoln  riddled 

12  Scott  v.  Sandford,  19  Howard,  393. 
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the  decision  in  his  speeches,  but  he  gave  due  respect 
to  the  judicial  institution.  He  said  in  the  course  of 
his  debate  with  Douglas:  “We  believe  as  much  as 
Judge  Douglas  (perhaps  more)  in  obedience  to  and 
respect  for  the  judicial  department  of  government. 
We  think  its  decisions  on  constitutional  questions, 
when  fully  settled,  should  control,  not  only  the 
particular  cases  decided,  but  the  general  policy  of 
the  country,  subject  to  be  disturbed  only  by  amend¬ 
ments  of  the  Constitution  as  provided  in  that  in¬ 
strument  itself.  More  than  this  would  be  revolu¬ 
tion  .  But  we  think  the  Dred  Scott  decision  is  er¬ 
roneous.  We  know  the  court  that  made  it  has  often 
overruled  its  own  decisions,  and  we  shall  do  what 
we  can  to  have  it  overrule  this.  We  offer  no  resist¬ 
ance  to  it.”  13  It  was  many  years  before  the  Court, 
even  under  new  judges  ,  was  able  to  retrieve  its  rep¬ 
utation. 

It  was  during  this  period,  while  the  Court  was  still 
suffering  from  lack  of  a  satisfactory  measure  of 
public  confidence,  that  another  decision  was  rendered 
which  brought  the  Court  into  disesteem.  I  refer  to 
the  legal  tender  cases  decided  in  1870.  It  has  re¬ 
peatedly  been  sought  to  use  for  political  purposes 
the  power  of  Congress  to  fix  the  number  of  justices. 
In  1866,  Congress  had  provided  for  a  reduction  in 
the  number  in  order  to  deprive  President  Johnson  of 
the  opportunity  to  make  appointments  and,  after 
that  danger  was  passed  and  Grant  had  become  Pres- 

18  June  26,  1857;  Abraham  Lincoln,  Complete  Works,  Nicolay  and 
Hay,  Vol.  I,  228. 
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ident,  the  number  of  the  justices  was  increased  to 
nine.  While  there  were  two  vacancies  on  the  Court, 
the  case  of  Hepburn  v.  Griswold 14  involving  the 
validity  of  the  legal  tender  act  passed  during  the 
Civil  War  was  decided,  the  Court  holding  the  act  to 
be  unconstitutional  as  to  contracts  made  before  its 
passage  and  indicating  in  the  reasoning  of  its  opin¬ 
ion  that  the  act  was  also  invalid  as  to  contracts 
subsequently  made.  The  decision  was  by  a  bench  of 
seven,  and  three  Justices  dissented.  On  the  day  that 
the  opinion  was  delivered  by  Chief  Justice  Chase, 
President  Grant  nominated  William  Strong  of  Penn¬ 
sylvania  and  Joseph  P.  Bradley  of  New  Jersey  to 
fill  the  two  vacancies.  The  action  of  the  Court, 
taken  soon  after  their  confirmation,  in  ordering  a  re- 
argument  of  the  constitutional  question  and  then 
deciding  that  the  legal  tender  act  was  constitu¬ 
tional,16  the  two  new  judges  joining  with  the  three 
judges,  who  had  dissented  in  the  Hepburn  case,  to 
make  a  majority,  caused  widespread  criticism. 
From  the  standpoint  of  the  effect  on  public  opinion, 
there  can  be  no  doubt  that  the  reopening  of  the  case 
was  a  serious  mistake  and  the  overruling  in  such  a 
short  time,  and  by  one  vote,  of  the  previous  decision 
shook  popular  respect  for  the  Court.  There  was  no 
ground  for  attacking  the  honesty  of  the  judges  or 
for  the  suggestion  that  President  Grant  had  attempt¬ 
ed  to  pack  the  Court.  Both  the  new  judges  were 
able  and  honest  men,  Justice  Bradley  being  one  of 

8  Wallace,  603. 

is  Knox  v.  Lee,  12  Wallace,  457. 
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the  strongest  men  who  have  sat  on  the  bench.  Pres¬ 
ident  Grant  stated  that  he  knew  nothing  of  the  de¬ 
cision  of  the  Court  at  the  time  of  the  appointment, 
and  it  has  well  been  said  that  in  view  of  the  fact  that 
every  prominent  Kepublican  lawyer  apparently  con¬ 
sidered  the  legal  tender  act  to  be  constitutional  and 
practically  every  State  Court  had  so  held  it  would 
have  been  difficult  for  the  President  to  find  any 
qualified  men  of  his  own  party  who  had  any  other 
opinion.  The  Court  alone  was  responsible  for  the 
unfortunate  effect  of  its  change  of  front  and  for  its 
action  in  reopening  the  case  which  might  well  have 
been  considered  closed.  The  argument  for  reopen¬ 
ing  was  strongly  presented  in  view  of  the  great  im¬ 
portance  of  the  question,  but  the  effect  of  such  a  sud¬ 
den  reversal  of  judgment  might  easily  have  been 
foreseen.  Stability  in  judicial  opinions  is  of  no  lit¬ 
tle  importance  in  maintaining  respect  for  the  Court’s 
work. 

Twenty-five  years  later,  when  the  Court  had  re¬ 
covered  its  prestige,  its  action  in  the  income  tax 
cases  gave  occasion  for  a  bitter  assault.  Here  again, 
there  was  not  the  slightest  ground  for  criticism  of 
of  the  integrity  of  the  judges  who  participated  in 
the  decision.  Nor  did  the  actual  decision  against 
the  validity  of  the  tax  furnish  basis  for  anything 
more  than  the  conflict,  even  of  expert  opinion,  which 
attaches  to  the  determination  of  difficult  constitu¬ 
tional  questions.  The  circumstance  which  caught 
the  public  imagination  and  which  ever  since  has 
furnished  occasion  for  disparaging  comment,  was 


54  The  Supreme  Court  of  the  United  States 


that  after  the  question  of  the  validity  of  the  income 
tax  with  respect  to  income  from  personal  property 
as  such,  and  the  question  whether  the  provision  held 
void  with  respect  to  income  from  real  estate  as  a 
direct  and.  unapportioned  tax  invalidated  the  whole 
act,  had  been  reserved  owing  to  an  equal  division  of 
the  Court,16  a  reargument  was  ordered  and  in  the 
second  decision  the  act  was  held  to  be  unconstitu¬ 
tional  by  a  majority  of  one.17  Justice  Jackson 
was  ill  at  the  time  of  the  first  argument  but 
took  part  in  the  final  decision,  voting  in  favor  of 
the  validity  of  the  statute.18  It  was  evident  that  the 
result  was  brought  about  by  a  change  in  the  vote  of 
one  of  the  judges  who  had  participated  in  the  first 
decision.  There  can  be  no  objection  to  a  conscien¬ 
tious  judge  changing  his  vote,  but  the  decision  of 
such  an  important  question  by  a  majority  of  one 
after  one  judge  had  changed  his  vote  aroused  a  cri¬ 
ticism  of  the  Court  which  has  never  been  entirely 
stilled.  At  the  time,  the  most  bitter  attacks  were 
made  upon  Justice  Shiras,  who  was  popularly 
supposed  to  have  been  the  one  who  changed  his  vote. 
He  bore  the  criticism  with  a  calm  dignity,  but  there 
is  good  reason  to  believe  that  the  charge  was  without 
foundation  and  that  he  was  not  the  member  of  the 
Court  whose  vievrs  were  altered  on  the  reargument. 
The  demand  for  a  Federal  income  tax  culminated  in 
the  adoption  of  the  Sixteenth  Amendment  authoriz¬ 
ing  a  federal  income  tax  without  apportionment. 

i o  Pollock  v.  Farmers’  Loan  <$■  Trust  Co.,  157  U.  S.  429,  586. 

n  Id.,  158  U.  S.  601. 
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When,  however,  we  consider  the  hundred  and 
thirty-six  years  of  the  Court’s  activities,  the  thou¬ 
sands  of  its  determinations,  the  difficult  questions 
with  which  it  has  dealt,  and  the  fact  that  it  has  come 
out  of  its  conflicts  with  its  wounds  healed,  with  its 
integrity  universally  recognized,  with  its  ability  giv¬ 
ing  it  a  rank  second  to  none  among  the  judicial  tri¬ 
bunals  of  the  world,  and  that  today  no  institution  of 
our  government  stands  higher  in  public  confidence, 
we  must  realize  that  this  is  due,  whatever  may  be 
thought  as  to  the  necessity  of  the  function  it  per¬ 
forms,  to  the  impartial  manner  in  which  the  Court 
addresses  itself  to  its  never-ending  task,  to  the  un¬ 
sullied  honor,  the  freedom  from  political  entangle¬ 
ments  and  the  expertness  of  the  judges  who  are  bear¬ 
ing  the  heaviest  burden  of  severe  and  continuous 
intellectual  work  that  our  country  knows. 

How  is  this  work  performed?  What  is  its  meth¬ 
od? 

A  word  may  be  said  as  to  the  volume  of  work.  At 
the  time  of  Marshall’s  appointment  (1801)  the  Chief 
Justiceship  was  said  to  be  a  sinecure.  In  that  year, 
only  ten  cases  were  brought  before  the  Court.  The 
entire  number  during  the  next  five  years  was  120. 
Thereafter  the  business  of  the  Court  increased  until 
between  1826  and  1830  the  number  of  cases  rose  to 
an  annual  average  of  58.  From  that  time  until  1850 
the  increase  was  gradual,  until  the  average  was  71 
a  year.  At  the  beginning  of  the  term  in  1860  the 
number  of  cases  on  the  docket  was  278.  In  the  next 
twenty-five  years  there  was  an  enormous  increase 
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due  to  the  questions  growing  out  of  the  Civil  War, 
reconstruction,  amendments  to  the  Constitution  and 
the  establishment  of  the  Court  of  Claims.  Thus,  in 
1880,  at  the  close  of  the  second  week  of  the  term,  the 
number  of  cases  set  for  argument  reached  1069 ;  in 
1889, 1478.19  The  establishment  of  the  Circuit  Courts 
of  Appeals  under  the  act  of  1891  greatly  relieved  the 
Supreme  Court  and  subsequent  restrictions  of  its 
appellate  jurisdiction  have  enabled  the  Court  to  keep 
fairly  abreast  of  its  work.  The  number  on  the  doc¬ 
ket  at  the  beginning  of  the  current  term  (October 
Term,  1926)  was  667,  of  which  438  cases  were 
brought  forward  from  the  preceding  term.  A  case 
which  is  not  advanced  out  of  its  order,  as  many  cases 
are,  can  now  be  reached  for  argument  in  from  twelve 
to  fifteen  months  after  it  has  been  docketed. 

Popular  interest  naturally  centers  in  the  Chief 
Justice  as  the  titular  head  of  the  Court.  He  is  its 
executive  officer;  he  presides  at  its  sessions  and  at 
its  conferences,  and  announces  its  orders.  By  virtue 
of  the  distinctive  function  of  the  Court  he  is  the 
most  important  judicial  officer  in  the  world;  he  is 
the  Chief  Justice  of  the  United  States.  In  relation 
to  the  actual  determinations  of  the  Court,  however, 
he  is  one  of  nine  judges  having  no  greater  authority 
than  any  of  his  brethren  in  the  decision  of  cases.  It 
should  also  be  observed  that  in  the  Supreme  Court, 
aside  from  administrative  matters  of  the  merest  rou¬ 
tine,  every  action  of  the  Court  is  taken  on  the  con- 

19  North  American  Review,  May,  1881,  Vol.  132,  p.  437;  November, 
1890,  Vol.  151,  p.  568. 
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currence  of  a  majority  of  its  members.  Every  Jus¬ 
tice  has  the  opportunity  to  vote  upon  every  question. 
It  is  the  practice  of  the  Court  that  such  a  vote  shall 
be  taken  and  the  opinion  of  the  majority  ascertained 
before  a  case  is  referred  to  one  of  the  Justices  for  the 
writing  of  an  opinion.  In  this  way  the  entire  Court 
participates  in  its  judicial  work. 

The  Chief  Justice  as  the  head  of  the  Court  has  an 
outstanding  position,  but  in  a  small  body  of  able  men 
with  equal  authority  in  the  making  of  decisions,  it  is 
evident  that  his  actual  influence  will  depend  upon 
the  strength  of  his  character  and  the  demonstration 
of  his  ability  in  the  intimate  relations  of  the  judges. 
It  is  safe  to  say  that  no  member  of  the  Supreme 
Court  is  under  any  illusion  as  to  the  mental  equip¬ 
ment  of  his  brethren.  Constant  and  close  associa¬ 
tion  discloses  the  strength  and  exposes  the  weak¬ 
nesses  of  each.  Courage  of  conviction,  sound  learn¬ 
ing,  familiarity  with  precedents,  exact  knowledge 
due  to  painstaking  study  of  the  cases  under  con¬ 
sideration  cannot  fail  to  command  that  profound 
respect  which  is  always  yielded  to  intellectual  power 
conscientiously  applied.  That  influence  can  be  ex¬ 
erted  by  any  member  of  the  Court,  whatever  his  rank 
in  the  order  of  precedence.  At  the  conference  of  the 
Supreme  Court,  wrhere  after  arguments  have  been 
heard  and  records  and  briefs  have  been  examined, 
the  members  of  the  Court  compare  their  views  and 
register  their  decisions,  not  only  the  cases  under 
review  but  the  mental  equipment  and  character  of 
the  judges  are  necessarily  subject  to  the  closest  ob- 
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servation.  Marshall’s  preeminence  was  due  to  the 
fact  that  he  was  John  Marshall,  not  simply  that  he 
was  Chief  Justice ;  the  combination  of  John  Marshall 
and  the  Chief  Justiceship  has  given  us  our  most  illus¬ 
trious  judicial  figure.  But  there  have  been  great 
leaders  on  the  bench  who  were  not  Chief  Justices. 
Such  a  man  was  Joseph  Story.  Benjamin  B.  Curtis 
stands  out  conspicuously  in  the  time  of  Taney.  Sal¬ 
mon  P.  Chase,  Morrison  B.  Waite  and  Melville  W. 
Fuller  were  jurists  of  high  distinction  and  discharg¬ 
ed  with  conspicuous  ability  the  duties  of  their  office, 
as  Chief  Justice,  but  they  gained  nothing  by  virtue 
of  their  headship  of  the  Court  over  such  men  as 
Samuel  F.  Miller,  Stephen  J.  Field,  Joseph  P.  Brad¬ 
ley,  Horace  Gray,  and  David  J.  Brewer,  who  as  As¬ 
sociate  Justices  rose  to  a  level  of  achievement  in 
their  judicial  work  second  only  to  that  of  Marshall. 
Edward  D.  White  in  the  quality  of  his  work  was  as 
distinguished  while  Associate  Justice  as  in  his  Chief 
Justiceship. 

While  the  Chief  Justice  has  only  one  vote,  the  way 
in  which  the  Court  does  its  work  gives  him  a  special 
opportunity  for  leadership.  At  the  conference  it  is 
the  practice  for  the  Chief  Justice,  unless  he  desires 
otherwise,  to  be  the  first  to  state  his  opinion  with 
respect  to  the  case  to  be  decided ;  he  gives  his  opin¬ 
ion  first  and  votes  last.  After  a  decision  has  been 
reached,  the  Chief  Justice  assigns  the  case  for  opin¬ 
ion  to  one  of  the  members  of  the  Court,  that  is,  of 
course,  to  one  of  the  majority  if  there  is  a  division 
and  the  Chief  Justice  is  a  member  of  the  majority. 
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If  lie  is  in  a  minority,  the  senior  Associate  Justice  in 
the  majority  assigns  the  case  for  opinion.  When  as¬ 
signing  cases,  the  Chief  Justice  may  retain  any  cases 
he  pleases  for  himself.  It  is  recognized  that  he  has 
sole  control  over  the  assignment  of  opinions  and  his 
assignments  are  never  questioned.  In  this  way  he 
has  an  important  choice  among  the  judges  in  the  dis¬ 
tribution  of  important  cases.  It  would  naturally  be 
the  effort  of  the  Chief  Justice  to  distribute  the  work 
so  that  each  judge  would  have  about  the  same 
amount  of  work  as  the  others  and  about  the  same 
proportion  of  important  cases.  It  might  be  sup¬ 
posed  that  this  method  would  be  open  to  objection, 
but  it  has  worked  well.  I  regard  it  as  far  better 
than  the  method  of  some  Courts  of  assigning  cases 
in  rotation  so  that  the  judges  know  when  the  case  is 
argued,  unless  there  is  some  division  making  a  dif¬ 
ferent  assignment  necessary,  who  is  going  to  write 
the  opinion.  In  the  Supreme  Court  every  judge 
comes  to  the  conference  to  express  his  views  and  to 
vote,  not  knowing  but  that  he  may  have  the  responsi¬ 
bility  of  writing  the  opinion  which  will  accord  with 
the  vote.  He  is  thus  keenly  aware  of  his  responsi¬ 
bility  in  voting.  It  is  not  the  practice  in  the  Su¬ 
preme  Court  to  postpone  voting  until  an  opinion  has 
been  brought  in  by  one  of  the  judges  which  may  be 
plausible  enough  to  win  the  adherence  of  another 
judge  who  has  not  studied  the  case  carefully.  In 
referring  to  this,  I  am  not  revealing  confidences 
which  I  gained  during  my  term  of  office.  The  prac¬ 
tice  of  the  Court  was  then,  and  I  believe  that  it  still 
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remains,  the  same  as  it  was  described  by  John  A. 
Campbell  in  bis  eulogy,  in  1874,  of  Benjamin  R.  Cur¬ 
tis.  Both  Campbell  and  Curtis  had  sat  on  the  bench 
with  Chief  Justice  Taney  and  both  had  resigned. 
Campbell  thus  described  the  methods  of  the  Court: 
“The  duties  of  the  Justices  of  the  Supreme  Court 
consist  in  the  hearing  of  cases ;  the  preparations  for 
the  consultations ;  the  consultations  in  the  conference 
of  the  judges ;  the  decision  of  the  cause  there,  and  the 
preparation  of  the  opinion  and  the  judgment  of  the 
court.  Their  most  arduous  and  responsible  duty  is 
in  the  conference.  *  *  *  In  these  conferences,  the 
Chief  Justice  usually  called  the  case.  He  stated  the 
pleadings  and  facts  that  they  presented,  the  argu¬ 
ments  and  his  conclusions  in  regard  to  them,  and  in¬ 
vited  discussion.  The  discussion  was  free  and  open 
among  the  Justices  till  all  were  satisfied.  The  ques¬ 
tion  was  put,  whether  the  judgment  or  decree  should 
be  reversed,  and  each  Justice,  according  to  his  pre¬ 
cedence,  commencing  with  the  junior  judge,  was  re¬ 
quired  to  give  his  judgment  and  his  reasons  for  Iris 
conclusion.  The  concurring  opinions  of  the  major¬ 
ity  decided  the  cause  and  signified  the  matter  of  the 
opinion  to  be  given.  The  Chief  Justice  designated 
the  judge  to  prepare  it.”  20 

Story  tells  us  of  the  methods  of  his  day  (1812) 
and  the  long  arguments  to  which  the  Court  listened : 
“The  mode  of  arguing  causes  in  the  Supreme  Court 
is  excessively  prolix  and  tedious;  but  generally  the 
subject  is  exhausted,  and  it  is  not  very  difficult  to 

20  20  Wallace,  Mem.,  X. 
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perceive  at  the  close  of  the  cause,  in  many  cases, 
where  the  press  of  the  argument  and  of  the  law  lies. 
We  moot  every  question  as  we  proceed,  and  my 
familiar  conferences  at  our  lodgings  often  come  to  a 
very  quick,  and,  I  trust,  a  very  accurate  opinion,  in 
a  few  hours.  *  *  *  Many  of  our  causes  are  of  ex¬ 
treme  intricacy.  *  *  *  One  great  cause  of  the  Hol¬ 
land  Land  Company,  of  which  I  had  a  printed  brief 
of  two  hundred  and  thirty  pages,  lasted  five  days  in 
argument,  and  has  now  been  happily  decided.”  81 

In  the  early  period  when  cases  were  few,  the  Court 
could  permit  extended  argument.  At  a  more  recent 
time,  and  until  a  few  years  ago,  two  hours  was  the 
regular  allowance  to  each  side  and  in  very  important 
cases  that  time  was  extended.  This  allowance  has 
been  reduced  to  an  hour,  unless  special  permission 
is  granted,  and  even  in  cases  of  great  importance  the 
Court  has  refused  to  hear  arguments  for  more  than 
an  hour  and  a  half  on  each  side.  This  restriction  is 
due  to  the  crowded  calendar  of  the  Court.  The  pro¬ 
gress  of  civilization  is  but  little  reflected  in  the  pro¬ 
cesses  of  argumentation  and  a  vast  amount  of  time 
is  unavoidably  wasted  in  the  Supreme  Court  in  list¬ 
ening  to  futile  discussion;  this  has  the  effect  of  re¬ 
ducing  the  time  for  cases  which  should  be  fully  pre¬ 
sented.  I  suppose  that,  aside  from  cases  of  excep¬ 
tional  difficulty,  the  impression  that  a  judge  has  at 
the  close  of  a  full  oral  argument  accords  with  the 
conviction  which  controls  his  final  vote.  A  Judge 

21  Story,  Life  and  Letters  of  Joseph  Story,  Vol.  I,  p.  215;  Warren, 
op.  cit.,  Vol.  I,  pp.  423,  424. 
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of  the  Court  of  Appeals  of  New  York  told  me  some 
years  ago  that  he  had  kept  track  for  a  time  of  his 
impressions  after  the  oral  arguments  and  found  that 
in  ninety  per  centum  of  the  cases,  although,  of 
course,  he  reserved  his  vote  until  after  a  thorough 
study,  his  final  judgment  agreed  with  his  view  at  the 
end  of  the  oral  argument.  This  is  so  because  the 
judges  are  conversant  with  their  special  material, 
that  is,  the  prior  decisions  of  the  court,  and  when 
they  apprehend  the  precise  question  to  be  decided 
they  are  generally  not  slow  in  reaching  a  conclusion. 
The  judges  of  the  Supreme  Court  are  quite  free  in 
addressing  questions  to  counsel  during  argument. 
The  Bar  is  divided  as  to  the  wisdom  of  this  practice 
in  courts  of  last  resort.  Some  think  that  as  a  rule 
the  court  will  get  at  the  case  more  quickly  if  coun¬ 
sel  are  permitted  to  present  it  in  their  own  way. 
Well-prepared  and  experienced  counsel,  however,  do 
not  object  to  inquiries  from  the  bench,  if  the  time 
allowed  for  argument  is  not  unduly  curtailed,  as 
they  would  much  prefer  to  have  the  opportunity  of 
knowing  the  difficulties  in  the  minds  of  the  court  and 
of  attempting  to  meet  them  rather  than  to  have  them 
concealed  and  presented  in  conference  when  counsel 
are  not  present.  They  prefer  an  open  attack  to  a 
masked  battery.  From  the  standpoint  of  the  bench, 
the  desirability  of  questions  is  quite  obvious  as  the 
judges  are  not  there  to  listen  to  speeches  but  to  de¬ 
cide  the  case.  They  have  an  irrepressible  desire 
for  immediate  knowledge  as  to  the  points  to  be  de¬ 
termined.  The  desirability,  however,  of  a  full  ex- 
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position  by  oral  argument  in  the  highest  court  is  not 
to  be  gainsaid.  It  is  a  great  saving  of  time  of  the 
court,  in  the  examination  of  extended  records  and 
briefs,  to  obtain  the  grasp  of  the  case  that  is  made 
possible  by  oral  discussion  and  to  be  able  more 
quickly  to  separate  the  wheat  from  the  chaff.  Our 
records  in  these  days  of  typing  are  apt  to  be  full  of 
chaff.  The  oral  argument  is  supplemented  by  briefs 
which  present  in  an  extended  manner  the  various 
points  and  the  authorities  in  support  of  them.  If 
oral  arguments  are  compressed  by  a  time  allowance, 
briefs  are  not,  and  the  judges  have  to  contend  with 
their  diffuseness.  But  if  a  brief  is  well  arranged 
and  properly  indexed,  the  judges  can  readity  find  the 
points  they  wish  to  examine.  Whatever  the  char¬ 
acter  of  the  arguments,  oral  and  written,  the  judge 
must  understand  the  record  and  the  points  when  he 
comes  to  conference.  In  Campbell’s  tribute  to  Cur¬ 
tis,  from  which  I  have  quoted,  he  referred  to  the 
eminent  service  rendered  by  Curtis  in  the  conference 
because  of  his  careful  preparation  and  his  exact 
knowledge.  Judge  Campbell  said  as  to  this:  “It 
was  here  that  the  merits  of  Justice  Curtis  were  most 
conspicuous  to  his  associates.  *  *  *  Justice  Curtis 
always  came  to  the  conference  with  full  cognizance 
of  the  case,  the  pleadings,  facts,  questions,  argu¬ 
ments,  authorities.  He  participated  in  the  discus¬ 
sions.  His  opinion  was  carefully  meditated.  He 
delivered  it  with  gravity,  and  uniformly  it  was  com¬ 
pact,  clear,  searching,  and  free  from  all  that  was 
irrelevant,  impertinent,  or  extrinsic.  As  a  matter  of 
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course,  it  was  weighty  in  the  deliberations  of  the 
court.”22  Such  service  of  an  able  and  industrious 
judge  in  conference  may  be  even  more  valuable  than 
the  opinions  he  writes. 

Except  in  those  cases,  which  are  dismissed  for 
want  of  jurisdiction,  or  quite  obviously  require  no 
extended  statement  of  the  grounds  for  the  decision, 
it  is  the  practice  of  the  Supreme  Court  to  hand  down 
opinions  in  writing  which  are  summarized  orally 
from  the  bench  by  the  judges  who  have  written  them 
for  the  Court.  The  practice  of  fully  stating  the  case 
in  the  opinion  has  contributed  in  no  slight  degree 
to  the  influence  and  prestige  of  the  Supreme  Court. 
While  terseness  is  a  virtue  too  often  lacking  in  ju¬ 
dicial  opinions,  there  is  no  better  precaution  against 
judicial  mistakes  than  the  setting  out  accurately  and 
adequately  the  material  facts  as  well  as  the  points 
to  be  decided.  The  method  of  the  Supreme  Court  is 
an  example  to  other  courts  of  the  country.  For  a 
time,  in  the  early  history  of  the  Court,  although  not 
at  the  outset,  the  practice  obtained  of  having  the 
opinions  of  the  Court  delivered  by  the  Chief  Justice. 
Marshall  was  not  responsible  for  beginning  this 
practice,  of  which  Jefferson  bitterly  complained. 
Jefferson  objected  to  an  opinion  “huddled  up  in  con¬ 
clave,  perhaps  by  a  majority  of  one,  delivered  as  if 
unanimous,  and  with  the  silent  acquiescence  of  lazy 
or  timid  associates,  by  a  crafty  chief  judge,  who 
sophisticates  the  law  to  his  mind  by  the  turn  of  his 

22  20  Wallace,  Mem.,  X. 
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own  reasoning.”  23  Jefferson  thought  there  should 
be  a  rule  requiring  the  judges  to  announce  seriatim 
their  opinions  in  each  case,  and  thus  in  a  responsible 
manner  take  their  position.24  Let  every  judge,  said 
he,  ‘‘throw  himself  in  every  case  on  God  and  his 
country;  both  will  excuse  him  for  error  and  value 
him  for  his  honesty.”  This  practice  would  be  im¬ 
practicable,  but  the  importance  of  written  opinions 
as  a  protection  against  judicial  carelessness  and  ir¬ 
responsibility  is  very  great,  and  no  just  complaint 
can  be  made  that  the  Supreme  Court  has  failed  to 
maintain  this  safeguard. 

At  the  outset  the  Supreme  Court  did  not  reduce 
its  opinions  to  writing  except  in  important  cases. 
Dallas  probably  published  all  the  opinions  that  were 
filed.  When  the  Supreme  Court  assembled  in  New 
York  at  the  February  term,  1790,  only  one  volume  of 
American  reports  had  appeared.  This  was  Kirby’s 
Cases  decided  in  the  Supreme  Court  of  Connecticut, 
published  in  1789  and  containing  cases  from  1758  to 
1788.  Cranch  was  the  first  regular  reporter  of  the 
Supreme  Court  of  the  United  States  (1801).  The 
practice  of  delivering  opinions  in  writing  had  then 
become  the  rule,  although  some  cases  were  omitted. 
It  was  not  until  1834  that  an  order  was  made  requir¬ 
ing  all  opinions  to  be  filed  with  the  clerk,  and  the 
manuscript  record  of  the  opinions  in  the  clerk’s 

23  Letter  to  Thomas  Ritchie,  December  25, 1820;  Jefferson’s  Works, 
Vol.  7,  p.  191. 

2 *Id.,  Letter  to  William  Johnson,  March  4,  1823;  Jefferson’s 
Works,  Vol.  7,  p.  276. 
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office  begins  with  the  January  term,  1835.  The 
printed  record  does  not  begin  until  the  December 
term,  1857.25 

The  practice  of  writing  dissenting  opinions  began 
at  an  early  date.  There  was  dissent  in  Georgia  v. 
Brails ford, 26  the  first  case  in  which  opinions  were 
reported.  The  dissenting  opinion  of  Chief  Justice 
Marshall  in  Ogden  v.  Saunders,27  a  case  which  dealt 
with  the  validity  of  State  insolvent  laws,  has  even 
been  thought  by  some  to  be  his  masterpiece.  In  their 
work  on  the  circuits,  so  long  continued,  so  laborious, 
and  so  much  discussed,  the  ablest  members  of  the 
Court  laid  themselves  open  to  reversal  at  the  hands 
of  their  brethren.  The  great  Chief  Justice  record¬ 
ed  a  dissent  in  Bank  v.  Dandridge,28  where  all  the 
Justices,  save  himself,  concurred  in  reversing  the 
judgment  of  the  Circuit  Court  in  Virginia,  at  which 
Chief  Justice  Marshall  had  presided,  because  of  er¬ 
roneous  rulings  on  questions  of  law.  The  opinion 
of  the  Court  was  delivered  by  Justice  Story.  In  dis¬ 
senting,  the  Chief  Justice  observed:  “I  should  now, 
as  is  my  custom,  when  1  have  the  misfortune  to 
differ  from  this  court,  acquiesce  silently  in  its  opin¬ 
ion,  did  I  not  believe  that  the  judgment  of  the  Cir¬ 
cuit  Court  of  Virginia  gave  general  surprise  to  the 
profession  and  was  generally  condemned. 29  In  sev¬ 
eral  of  such  cases,  Chief  Justice  Taney  dissented, 

25  J.  C.  Bancroft  Davis,  131  U.  S.,  Appendix,  XV,  XVI. 

26  2  Dallas  402,  415. 

27  12  Wheaton,  213,  332. 

28  12  Wheaton,  64. 

29  Id.,  90. 
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and  in  one  he  expressed  the  difficulty  that  a  judge 
may  have  even  in  construing  the  opinions  of  his  own 
court.  Seeking  in  his  dissent  to  justify  his  dismis¬ 
sal  of  certain  cases  at  Circuit,  the  Chief  Justice  said: 
“I  dismissed  them  *  *  *  under  the  impression  that 
I  was  hound  to  do  so  upon  the  principles  upon  which 
this  court  had  decided  them  in  the  suits  by  the  trus¬ 
tees.  It  appears,  however,  by  the  opinion  just  de¬ 
livered,  that  I  was  mistaken,  and  placed  an  erroneous 
construction  on  the  opinions  formerly  delivered.  ” 
He  did  not  mean  to  say  that  the  construction  which 
the  majority  of  the  Court  put  upon  its  former  de¬ 
cisions  was  not  the  true  one,  but  that  the  language 
used  in  these  decisions  “might  lead  even  a  careful 
inquirer  to  a  contrary  conclusion!”  80 

There  are  some  who  think  it  desirable  that  dis¬ 
sents  should  not  be  disclosed  as  they  detract  from 
the  force  of  the  judgment.  Undoubtedly,  they  do. 
When  unanimity  can  be  obtained  without  sacrifice 
of  conviction,  it  strongly  commends  the  decision  to 
public  confidence.  But  unanimity  which  is  merely 
formal,  which  is  recorded  at  the  expense  of  strong, 
conflicting  views,  is  not  desirable  in  a  court  of  last 
resort,  whatever  may  be  the  effect  upon  public  opin¬ 
ion  at  the  time.  This  is  so  because  what  must  ulti¬ 
mately  sustain  the  court  in  public  confidence  is  the 
character  and  independence  of  the  judges.  They  are 
not  there  simply  to  decide  cases,  but  to  decide  them 
as  they  think  they  should  be  decided,  and  while  it 
may  be  regrettable  that  they  cannot  always  agree, 
so  Williams  v.  Gibbs,  17  Howard,  239,  260. 
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it  is  better  that  their  independence  should  be  main¬ 
tained  and  recognized  than  that  unanimity  should 
be  secured  through  its  sacrifice.  This  does  not  mean 
that  a  judge  should  be  swift  to  dissent,  or  that  he 
should  dissent  for  the  sake  of  self-exploitation  or 
because  of  a  lack  of  that  capacity  for  cooperation 
which  is  of  the  essence  of  any  group  action,  whether 
judicial  or  otherwise.  Independence  does  not  mean 
cantankerousness  and  a  judge  may  be  a  strong  judge 
without  being  an  impossible  person.  Nothing  is 
more  distressing  on  any  bench  than  the  exhibition  of 
a  captious,  impatient,  querulous  spirit.  We  are 
fortunately  free  from  this  in  our  highest  courts  in 
Nation  and  State,  much  freer  than  in  some  of  the 
days  gone  by.  Dissenting  opinions  enable  a  judge 
to  express  his  individuality.  He  is  not  under  the 
compulsion  of  speaking  for  the  court  and  thus  of 
securing  the  concurrence  of  a  majority.  In  dissent¬ 
ing,  he  is  a- free  lance.  A  dissent  in  a  court  of  last 
resort  is  an  appeal  to  the  brooding  spirit  of  the  law, 
to  the  intelligence  of  a  future  day,  when  a  later  deci¬ 
sion  may  possibly  correct  the  error  into  which  the 
dissenting  judge  believes  the  court  to  have  been  be¬ 
trayed. 

Nor  is  this  appeal  always  in  vain.  In  a  number 
of  cases  dissenting  opinions  have  in  time  become  the 
law.  In  Rogers  v.  Burlington ,31  as  to  validity  of 
municipal  bonds,  Justices  Field,  Grier,  Miller  and 
Chief  Justice  Chase  dissented  and  the  case  was  over- 

si  3  Wallace,  654. 


The  Court  at  Work 


69 


ruled  by  Brenham  v.  German  American  Bank ,32  In 
Doyle  v.  Continental  Insurance  Company 33  dealing 
with  the  authority  of  a  State  to  exclude  a  foreign 
insurance  company  from  doing  business  within  its 
borders  no  matter  upon  what  ground,  Justices  Brad¬ 
ley,  Swayne  and  Miller  dissented.  This  broad  de¬ 
cision  was  followed  in  Security  Mutual  Life  In¬ 
surance  Company  v.  Prewitt 34  in  which  Justices  Day 
and  Harlan  dissented.  Both  were  recently  over¬ 
ruled  by  a  unanimous  court  in  Terral  v.  Burke  Con¬ 
struction  Company  35  in  which  the  Court  said  that  the 
dissenting  opinions  in  the  former  cases  had  now  be¬ 
come  the  law  of  the  Court.  This  was  because  the 
Court  found  it  impossible  to  sustain  the  proposition 
that  the  authority  of  a  State  to  exclude  a  foreign  cor¬ 
poration  could  go  so  far  as  to  compel  it  to  waive  a 
constitutional  right,  as  for  example,  to  resort  to  a 
Federal  court.  The  decision  in  Henry  v.  Dick  Com¬ 
pany ,88  dealing  with  restrictions  in  licenses  under  pa¬ 
tents,  a  case  in  which  there  were  three  dissents,  in¬ 
cluding  that  of  Chief  Justice  White,  was  overruled  in 
the  case  of  Motion  Picture  Patents  Company  v.  Uni¬ 
versal  Film  Company  37  and  Justices  who  had  carried 
the  Court  in  the  first  instance  found  themselves  in 

32  144  u.  S.  173. 

33  94  U.  S.  535. 

34  202  IT.  S.  246. 

35  257  U.  S.  529;  see  also,  Hanover  Fire  Insurance  Co.  v.  Harding, 
272  U.  S.  494. 

86  224  U.  S.  1. 

*7  243  U.  S.  502. 
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a  minority  in  the  later  case.  In  Alpha  Cement  Com¬ 
pany  v.  Massachusetts  38  there  was  definite  disap¬ 
proval  of  what  was  said  by  the  Court  in  Baltic  Min¬ 
ing  Company  v.  Massachusetts  39  where  Chief  Justice 
White  and  Justices  Van  Devanter  and  Pitney  had 
dissented.  These  are  illustrations  of  the  victory  of 
dissent,  to  which  may  be  added  the  legal  tender 
cases  to  which  I  have  already  referred.  In  other 
instances,  where  former  decisions  have  not  been 
overruled,  dissenting  opinions  have  had  a  powerful 
influence  on  the  development  of  the  law.  Dissents 
in  important  controversies  may  be  expected  because 
they  are  cases  in  which  it  would  be  difficult  for  any 
body  of  lawyers  freely  selected  to  reach  an  accord. 
While  the  public  may  not  understand  division  in 
the  Court,  because  of  an  illusion  as  to  attainable 
certitude  in  opinions  as  to  the  law,  which  is  notably 
absent  in  other  fields,  it  must  be  remembered  that 
conviction  must  have  its  say  and  that  the  conserva¬ 
tism  of  the  Court  as  a  judicial  body  furnishes  all  the 
protection  that  is  needed  in  the  long  run  against 
capricious  overturning  of  decisions. 

Occasionally,  before  a  decision  is  reached,  a  re¬ 
argument  is  ordered.  It  is  not  the  practice  of  the 
Court  to  give  its  reasons  for  ordering  another  arg¬ 
ument,  but  it  is  supposed  to  be  due  usually,  but  not 
always,  to  an  equally  divided  court,  as  not  infre¬ 
quently  because  of  the  absence  or  disqualification  of 
a  judge  cases  are  heard  by  less  than  a  full  bench. 

38  268  U.  S.  203. 

80  231  U.  S.  68. 
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After  decision  has  been  announced,  applications  for 
rehearing-  are  frequent  but  are  very  rarely  granted. 
Petitions  for  rehearing  are  an  improvement  on  the 
tavern  as  counsel  may  enjoy  the  luxury  of  telling  the 
Court  to  its  face  what  is  thought  of  its  opinion,  an 
opportunity  which  it  would  be  well  for  counsel  gen¬ 
erally  to  forego,  exercising  a  prudent  and  becoming- 
self  restraint.  “When  the  court  has  made  a  deci¬ 
sion,”  exclaimed  Matt  H.  Carpenter  in  closing  his 
argument  opposing  a  motion  to  set  aside  a  decree,40 
“It  is  like  a  decree  of  Venice,  irrevocable;  the  deci¬ 
sion  of  the  Court  is  the  end  of  the  law;  God  grant 
the  decision  may  be  always  right;  but  right  or 
wrong,  it  must  stand  forever.  ”  But,  as  we  have  seen, 
the  Court  sometimes  changes  its  opinion,  more  often, 
however,  at  a  later  day  in  deciding  another  case 
than  in  the  same  case  immediately  after  its  decision. 
On  one  occasion,  Justice  Bradley  thus  answered 
from  the  bench,  in  the  course  of  a  colloquy,  an  ap¬ 
plication  for  rehearing:  “It  ought  to  be  understood, 
or  at  least  believed,  whether  it  is  true  or  not,  that 
this  Court,  being  a  Court  of  last  resort,  gives  great 
consideration  to  cases  of  importance  and  involving 
consequences  like  this,  and  there  should  be  a  finality 
somewhere.  This  custom  of  making  motions  for  a 
rehearing  is  not  a  custom  to  be  encouraged.  It  pre¬ 
vails  in  some  States  as  a  matter  of  ordinary  practice 
to  grant  a  rehearing  on  a  mere  application  for  it, 
but  that  practice  we  do  not  consider  a  legitimate  one 
in  this  Court.  It  is  possible  that  in  the  haste  of  ex- 

Norman  v.  Bradley,  12  Wallace,  121. 
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amining  cases  before  us,  we  sometimes  overlook 
something,  and  then  we  are  willing  to  have  that 
pointed  out,  but  to  consider  that  this  Court  will  re¬ 
examine  the  matter  and  change  its  judgment  on  a 
case,  it  seems  to  me,  is  not  taking  a  proper  view  of 
the  functions  of  this  Court.  Your  application  is  a 
proper  one  to  be  made,  but  this  matter  of  motions 
for  rehearing  has  become  —  I  won’t  say  a  nuisance, 
but  very  disagreeable  to  the  Court.  ’  ’ 

Probably  the  most  argued  case  on  record  is  that 
of  Pennsylvania  v.  West  Virginia 41  (1923)  with  re¬ 
spect  to  interstate  commerce  in  natural  gas,  a  case 
which  was  thrice  argued,  then  decided,  and  the  de¬ 
cision  was  followed  by  a  rehearing;  then  three 
judges  dissented  from  the  final  decision  as  they  had 
from  the  first  one,  demonstrating  that  harmony  does 
not  always  wait  on  argumentation. 

I  may  mention  one  interesting  incident  which  the 
published  reports  of  the  court  fail  to  show.  I  refer 
to  American  Emigrant  Company  v.  County  of 
Adams.*2  The  case  was  argued  at  the  end  of  Novem¬ 
ber,  1878,  and  the  decision  was  announced  in  the 
middle  of  the  following  December.  Counsel  for 
appellant  filed  a  petition  for  rehearing  which 
was  denied.  Being  unconvinced,  the  appellant 
retained  General  Benjamin  F.  Butler  who  went 
into  open  Court  and  asked  for  permission  to 

«  262  U.  S.  553,  623 ;  263  U.  S.  350.  Hopt  v  Utah  came  before 
the  Court  four  times  on  writs  of  error,  the  lower  court  being  reversed 
three  times,  but  different  questions  were  presented  on  the  hearings; 
104  U.  S.  631,  110  U.  S.  574,  114  U.  S.  488,  120  U.  S.  430. 

«  100  U.  S.  61. 
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file  a  second  petition,  stating  that  he  was  sure  that 
the  Court  had  inadvertently  fallen  into  error  and 
that  he  was  confident  that  if  the  Court  would  take 
the  time  to  read  his  petition  they  would  thank  him 
for  calling  the  matter  to  their  attention.  Before 
this,  to  ask  twice  for  a  rehearing  was  unheard  of 
and  it  is  said  that  the  Court  was  quick  to  show  its 
disapproval  of  the  innovation  and  severe  in  its  cri¬ 
ticism  of  General  Butler.  But,  feeling  sure  of  the 
justice  of  his  cause,  and  with  his  accustomed  au¬ 
dacity,  he  stood  his  ground,  with  the  result  that  the 
minutes  of  April  14,  1879,  show  this  entry:  “On  mo¬ 
tion  of  Mr.  B.  F.  Butler  it  is  ordered  that  the  man¬ 
date  be  withheld  in  this  case  for  the  present.”  The 
Court  then  considered  the  second  petition  for  re¬ 
hearing  and  on  April  21,  1879,  a  rehearing  was  or¬ 
dered.  The  case  was  reargued  in  the  following 
October  and  in  November  the  former  decision  was 
unanimously  reversed. 

I  have  referred  to  the  establishment  of  tenure  dur¬ 
ing  good  behavior.  It  is  interesting  to  observe  that 
of  the  judges  (Chief  Justices  and  Associate  Jus¬ 
tices)  vrho  have  served  on  the  Supreme  Court  since 
its  foundation,  exclusive  of  those  now  on  the  bench, 
twenty-four  served  less  than  ten  years;  sixteen  served 
more  than  ten  years,  but  less  than  twenty  years; 
ten  served  more  than  twenty  years  and  less  than 
twenty-five  years;  six  served  more  than  twTenty-five 
years  and  less  than  thirty  years;  and  eight  served 
more  than  thirty  years.  Chief  Justice  Marshall  and 
Associate  Justice  Field  served  over  thirty-four 
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years,  the  latter  holding  the  record  by  a  few  months. 
Justices  Story  and  Harlan  served  over  thirty-three 
years.  The  other  judges  who  served  over  thirty 
years  were  Bushrod  Washington,  William  Johnson, 
McLean  and  Wayne.  Five  of  the  Chief  Justices  ren¬ 
dered  service  after  they  were  seventy  years  of  age ; 
Marshall  for  about  ten  years  and  Taney  for  about 
seventeen  years;  Waite  for  a  year  and  a  half ;  Fuller 
for  seven  years ;  and  White  for  five  and  a  half  years. 
Twenty-three  Associate  Justices  served  after  they 
had  reached  the  age  of  seventy. 

While  Congress  could  not  provide  constitutionally 
for  the  compulsory  retirement  of  a  judge  during 
good  behavior  by  fixing  an  age  limit,  Congress  could 
and  did  provide  43  (1869)  for  a  voluntary  retirement 
on  full  pay,  at  or  after  the  age  of  seventy  when  a 
judge  had  held  his  commission  for  at  least  ten  years. 
Ten  Justices  have  retired  under  this  Act,  including 
Justice  Gray  who  died  before  his  resignation  became 
effective.  On  the  policy  of  compelling  retirement 
there  are  conflicting  opinions.  Chancellor  Kent  was 
compelled  to  leave  the  bench  at  the  age  of  sixty  and 
then  at  the  height  of  his  power  proceeded  to  write 
his  Commentaries.  Today  we  witness  the  retire, 
ment  of  two  judges  from  the  Court  of  Appeals  in 
New  York,  and  of  the  Presiding  Justice  of  the  Ap¬ 
pellate  Division  of  the  First  Department  in  that 
State,  in  full  vigor  which  permits  them  to  resume 
the  practice  of  law.  The  community  has  no  more 
valuable  asset  than  an  experienced  judge.  It  takes 

48  16  Statutes  at  Large,  45. 
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a  new  judge  a  long  time  to  become  completely  master 
of  the  material  of  his  court.  Contrary  to  general 
opinion,  the  work  of  the  court  tends  to  keep  a  man 
keen-witted  and  earnest.  Fossilization  is  not  due 
to  the  work  of  the  Court  but  probably  to  some  phys¬ 
ical  defect  which  serves  to  impair  mental  activity. 
Doubtless  there  is  a  time  when  a  judge  reaches,  on 
account  of  age,  the  limit  of  effective  service,  but  it 
is  veiy  difficult  to  fix  that  time.  We  have  today  the 
agreeable  spectacle  of  Justice  Holmes  at  eighty-five 
doing  his  share  of  work,  or  even  more,  with  the  same 
energy  and  brilliance  that  he  showed  twenty  years 
ago.  On  the  other  hand,  some  judges  have  stayed 
too  long  on  the  bench.  An  unfortunate  illustration 
was  that  of  Justice  Grier  who  had  failed  perceptibly 
at  the  time  of  the  first  argument  of  the  legal  tender 
case.  As  the  decision  was  delayed  he  did  not  parti¬ 
cipate  in  it.  A  committee  of  the  Court  waited  upon 
Justice  Grier  to  advise  him  of  the  desirability  of  his 
retirement  and  the  unfortunate  consequences  of  his 
being  in  a  position  to  cast  a  deciding  vote  in  an  im¬ 
portant  case  when  he  was  not  able  properly  to  ad¬ 
dress  himself  to  it.  Justice  Field  tarried  too  long 
on  the  bench.  It  is  extraordinary  how  reluctant 
aged  judges  are  to  retire  and  to  give  up  their  accus¬ 
tomed  work.  They  seem  to  be  tenacious  of  the  ap¬ 
pearance  of  adequacy.  I  heard  Justice  Harlan  tell 
of  the  anxiety  which  the  Court  had  felt  because  of  the 
condition  of  Justice  Field.  It  occurred  to  the  other 
members  of  the  Court  that  Justice  Field  had  served 
on  a  committee  which  waited  upon  Justice  Grier  to 
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suggest  his  retirement,  and  it  was  thought  that  re¬ 
calling  that  to  his  memory  might  aid  him  to  decide 
to  retire.  Justice  Harlan  was  deputed  to  make  the 
suggestion.  He  went  over  to  Justice  Field,  who 
was  sitting  alone  on  a  settee  in  the  robing  room  ap¬ 
parently  oblivious  of  his  surroundings,  and  after 
arousing  him  gradually  approached  the  question, 
asking  if  he  did  not  recall  how  anxious  the  Court  had 
become  with  respect  to  Justice  Grier’s  condition  and 
the  feeling  of  the  other  Justices  that  in  his  own  in¬ 
terest  and  in  that  of  the  Court  he  should  give  up  his 
work.  Justice  Harlan  asked  if  Justice  Field  did  not 
remember  what  had  been  said  to  Justice  Grier  on 
that  occasion.  The  old  man  listened,  gradually  be¬ 
came  alert  and  finally,  with  his  eyes  blazing  with  the 
old  fire  of  youth,  he  burst  out : 

“Yes!  And  a  dirtier  day’s  work  I  never  did  in 
my  life !” 

That  was  the  end  of  that  effort  of  the  brethren  of 
the  Court  to  induce  Justice  Field’s  retirement;  he 
did  resign  not  long  after. 

Under  present  conditions  of  living,  and  in  view  of 
the  increased  facility  of  maintaining  health  and  vig¬ 
or,  the  age  of  seventy  may  well  be  thought  too  early 
for  compulsory  retirement.  Such  retirement  is  too 
often  the  community’s  loss.  A  compulsory  retire¬ 
ment  at  seventy-five  could  more  easily  be  defended. 
I  agree  that  the  importance  in  the  Supreme  Court  of 
avoiding  the  risk  of  having  judges  who  are  unable 
properly  to  do  their  work  and  yet  insist  on  remaining 
on  the  bench,  is  too  great  to  permit  chances  to  be 
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taken,  and  any  age  selected  must  be  somewhat  arbi¬ 
trary  as  the  time  of  the  failing  in  mental  power  dif¬ 
fers  wndely.  The  exigency  to  be  thought  of  is  not 
illness  but  decrepitude.  Men  who  take  good  care  of 
themselves  and  live  the  protected  and  regular  life 
of  a  judge,  are  more  likely  now  to  be  fit  at  seventy 
than  were  their  predecessors  at  sixty-five  under  the 
conditions  of  fifty  years  ago. 


Ill 


Achievements  —  Cementing  the  Union 

The  Federal  Convention  did  not  leave  the  suprem¬ 
acy  of  the  Constitution,  as  law  binding  upon  the 
courts,  to  implication,  however  necessary  that  might 
be.  To  remove  any  possibility  of  doubt,  the  Con¬ 
stitution  provided:  “This  Constitution,  and  the 
Laws  of  the  United.  States  which  shall  be  made  in 
Pursuance  thereof ;  and  all  Treaties  made,  or  which 
shall  be  made,  under  the  Authority  of  the  United 
States,  shall  be  the  supreme  Law  of  the  Land ;  and 
the  Judges  in  every  State  shall  be  bound  thereby, 
any  Thing  in  the  Constitution  or  Laws  of  any  State 
to  the  Contrary  notwithstanding.”1  The  judicial 
power  of  the  United  States  was  vested  in  the  Su¬ 
preme  Court,  and  in  such  inferior  courts  as  the  Con¬ 
gress  might  establish  and  this  judicial  power  ex¬ 
tends  to  all  cases  “arising  under  this  Constitution. ’ 
It  was  manifestly  impossible  that  the  Supreme  Court 
should  appropriately  exercise  this  power  in  cases 
arising  under  the  Constitution  without  sustaining 
the  Constitution  as  against  any  legislation  that  con¬ 
flicted  with  it.  Instead  of  the  exercise  of  this  au¬ 
thority  being  a  judicial  usurpation,  the  failure  to 
exercise  it  would  have  been  an  unworthy  abdication. 

I  cannot  undertake  to  review  the  precedents  be- 

1  Art.  VI.  Sec.  2. 

2  Art.  III.  Secs.  1,  2. 
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fore  the  adoption  of  the  Constitution  which  are  fre¬ 
quently  cited  as  early  illustrations  of  the  American 
doctrine  of  the  duty  of  courts  to  apply  and  thus 
maintain  what  wras  conceived  to  be  fundamental  law ; 
nor  shall  I  stop  to  consider  the  effect  of  colonial  ex¬ 
perience  in  developing1  an  appreciation  of  the  im¬ 
portance  of  the  limitations  of  government.  For  the 
present  purpose  it  is  enough  to  say  that  the  idea  of 
constitutional  rights  was  a  natural  outgrowdh  of 
colonial  life  under  charters  which  guaranteed  priv¬ 
ileges  which  were  cherished  and  of  the  conception  of 
unalienable  rights  voiced  by  the  Declaration  of  In¬ 
dependence.  It  was  an  idea  which,  as  I  have  said, 
inhered  in  the  establishment  of  a  Federal  govern¬ 
ment  with  limited  powers.  Professor  Beard  has 
shown  us,  in  his  careful  analysis  of  the  views  of  the 
members  of  the  Federal  Convention,  that  of  twenty- 
five  members  who  by  reason  of  character,  ability  and 
assiduity  were  the  dominant  element  in  the  Conven¬ 
tion,  seventeen  declared  directly  or  indirectly  for 
judicial  control.3  He  points  out  that,  in  addition  to 
these,  there  were  several  members  of  minor  influence 
who  seemed  to  have  understood  and  approved  it.4 
In  simple  and  clear  terms  the  doctrine  was  stated  be¬ 
fore  ratification  of  the  Constitution  by  Hamilton  in 
the  Federalist,  by  Wilson,  in  Pennsylvania,  by  Lu¬ 
ther  Martin,  in  Maryland,  by  Marshall,  in  Virginia, 
by  Ellsworth,  in  Connecticut.  Iredell  had  set  it 
forth  with  cogency  in  North  Carolina. 

3  Beard,  “The  Supreme  Court  and  the  Constitution,”  p.  17. 

4  Id.,  p.  45. 
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The  question  naturally  came  before  the  first  Con¬ 
gress  under  the  Constitution  when  it  became  neces¬ 
sary  at  once  to  provide  for  the  organization  of  the 
Federal  courts  and  for  the  definition  of  the  appellate 
jurisdiction  of  the  Supreme  Court.  The  Judiciary 
Act  of  1789  in  definite  terms  extended  this  appellate 
jurisdiction  to  the  review  of  judgments  of  State 
courts  involving  the  validity  of  a  treaty  or  statute 
of  the  United  States,  or  the  validity  of  a  statute  of  a 
State  in  the  light  of  the  Constitution,  treaties  and 
laws  of  the  United  States,  or  involving  the  construc¬ 
tion  of  the  Constitution,  treaties  and  laws  of  the 
United  States.6  Very  shortly,  the  Federal  circuit 
courts  began  to  hold  State  laws  invalid  when  found 
to  be  contrary  to  the  Federal  Constitution.  There 
were  decisions  of  this  sort  in  1791,  in  1792  and  in 
1793  before  the  reported  case  of  Van  Horne’s  Lessee 
v.  Dorrance  6  (1795)  in  which  Justice  Paterson  at  cir- 

b  Section  25  is  as  follows:  “That  a  final  judgment  or  decree  in 
any  suit,  in  the  highest  court  of  law  or  equity  of  a  State  in  which  a 
decision  in  the  suit  could  be  had,  where  is  drawn  in  question  the 
validity  of  a  treaty  or  statute  of,  or  an  authority  exercised  under 
the  United  States,  and  the  decision  is  against  their  validity;  or 
where  is  drawn  in  question  the  validity  of  a  statute  of,  or  an  au¬ 
thority  exercised  under  any  State,  on  the  ground  of  their  being 
repugnant  to  the  constitution,  treaties  or  laws  of  the  United  States, 
and  the  decision  is  in  favour  of  such  their  validity,  or  where  is  drawn 
in  question  the  construction  of  any  clause  of  the  constitution,  or  of  a 
treaty,  or  statute  of,  or  commission  held  under  the  United  States, 
and  the  decision  is  against  the  title,  right,  privilege  or  exemption 
specially  set  up  or  claimed  by  either  party,  under  such  clause  of  the 
said  Constitution,  treaty,  statute  or  commission,  may  be  re-examined 
and  reversed  or  affirmed  in  the  Supreme  Court  of  the  United 
States.  *  *  *  ”  1  Statutes  at  Large,  85,  86. 

8  2  Dallas,  304. 
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cuit  held  a  statute  of  Pennsylvania  invalid  as  im¬ 
pairing  the  obligation  of  a  contract.  In  this  opinion, 
Justice  Paterson  stated  the  American  doctrine  in 
these  words:  “Some  of  the  judges  in  England  have 
had  the  boldness  to  assert,  that  an  act  of  Parliament 
made  against  natural  equity,  is  void ;  but  this  opinion 
contravenes  the  general  position,  that  the  validity 
of  an  act  of  Parliament  cannot  be  drawn  into  ques¬ 
tion  by  the  judicial  department:  It  cannot  be  dis¬ 
puted,  and  must  be  obeyed.  The  power  of  Parlia¬ 
ment  is  absolute  and  transcendent ;  it  is  omnipotent 
in  the  scale  of  political  existence.  Besides,  in  Eng¬ 
land  there  is  no  written  constitution,  no  fundamental 
law,  nothing  visible,  nothing  real,  nothing  certain, 
by  which  a  statute  can  be  tested.  In  America  the 
case  is  widely  different :  every  state  in  the  union  has 
its  constitution  reduced  to  written  exactitude  and 
precision.  What  is  a  Constitution?  It  is  the  form 
of  government,  delineated  by  the  mighty  hand  of  the 
people,  in  which  certain  first  principles  of  fundamen¬ 
tal  laws  are  established.  *  *  *  The  Constitution 
fixes  limits  to  the  exercise  of  legislative  authority, 
and  prescribes  the  orbit  within  which  it  must  move.” 
Referring  to  the  provisions  of  the  declaration  of 
rights  of  the  Constitution  of  Pennsylvania  with  re¬ 
spect  to  freedom  of  worship  and  elections  by  ballot, 
Justice  Paterson  continues:  “Could  the  Legislature 
have  annulled  these  articles,  respecting  religion,  the 
rights  of  conscience,  and  elections  by  ballot?  Sure¬ 
ly  no.  As  to  these  points  there  was  no  devolution  of 
power;  the  authority  was  purposely  -withheld,  and 
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reserved  by  the  people  to  themselves.  If  the  Legis¬ 
lature  had  passed  an  act  declaring,  that,  in  future, 
there  should  be  no  trial  by  Jury,  would  it  have  been 
obligatory?  No:  It  would  have  been  void  for  want 
of  jurisdiction,  or  constitutional  extent  of  power. 
The  right  of  trial  by  Jury  is  a  fundamental  law, 
made  sacred  by  the  Constitution  and  cannot  be  legis¬ 
lated  away.  #  *  *  I  take  it  to  be  a  clear  position; 
that  if  a  legislative  act  oppugns  a  constitutional 
principle,  the  former  must  give  way,  and  be  rejected 
on  the  score  of  repugnance.  I  hold  it  to  be  a  posi¬ 
tion  equally  clear  and  sound,  that,  in  such  case,  it 
will  be  the  duty  of  the  Court  to  adhere  to  the  Con¬ 
stitution,  and  to  declare  the  act  null  and  void.  ”  7  In 
1796,  in  Ware  v.  Hylton,  the  Supreme  Court  of  the 
United  States  decided  that  a  statute  of  Virginia  was 
invalid  because  of  its  repugnance  to  the  provisions 
of  the  treaty  of  peace  with  Great  Britain.8 

After  the  Supreme  Court  for  twenty  years  had 
acted  under  Section  25  of  the  Judiciary  Act  in  re¬ 
viewing  judgments  of  State  courts,  the  constitu¬ 
tionality  of  that  section  was  attacked  in  Martin  v. 
Hunter’s  Lessee 9  (1816)  and  was  sustained  in  an 
opinion  by  Justice  Story.  The  State  court  had  held 
that  Congress  had  no  power  to  provide  for  appellate 
jurisdiction  over  the  State  courts  and  for  this  reason 
had  refused  to  obey  the  mandate  of  the  Supreme 
Court  under  a  judgment  rendered  at  a  preceding 

i  Id.,  pp.  308,  309. 

s  3  Dallas,  199. 

9  I  Wheaton,  304. 
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term.  Justice  Story  showed  how  questions  could 
arise  under  the  Constitution  in  a  State  court;  as,  for 
example,  —  “Suppose  an  indictment  for  a  crime  in  a 
state  court,  and  the  defendant  should  allege  in  his 
defense  that  the  crime  was  created  by  an  ex  post 
facto  act  of  the  state,  must  not  the  state  court,  in  the 
exercise  of  a  jurisdiction  which  has  already  right¬ 
fully  attached,  have  a  right  to  pronounce  on  the  val¬ 
idity  and  sufficiency  of  the  defense?  *  *  *  It  was 
foreseen  that  in  the  exercise  of  their  ordinary  juris¬ 
diction,  state  courts  would  incidentally  take  cogniz¬ 
ance  of  cases  arising  under  the  constitution,  the  laws, 
and  treaties  of  the  United  States.  Yet  to  all  these 
cases  the  judical  power,  by  the  very  terms  of  the 
constitution,  is  to  extend.  It  cannot  extend  by  orig- 
nial  jurisdiction  if  that  was  already  rightfully  and 
exclusively  attached  in  the  state  courts,  *  *  *  it 
must,  therefore,  extend  by  appellate  jurisdiction,  or 
not  at  all.”10  While  the  Constitution  operates  upon 
individuals,  it  also  operates  upon  the  States  in  their 
corporate  capacities.  “It  is  crowded,”  said  Justice 
Story,  “with  provisions  which  restrain  or  annul  the 
sovereignty  of  the  states  in  some  of  the  highest 
branches  of  their  prerogatives.  *  *  *  The  courts  of 
the  United  States  can,  without  question,  review  the 
proceedings  of  the  executive  and  legislative  author¬ 
ities  of  the  states,  and  if  they  are  found  to  be  con¬ 
trary  to  the  constitution,  may  declare  them  to  be  of 
no  legal  validity.”11  The  question  was  put  at  rest 

10  Id.,  pp.  341,  342. 

11  Id.,  pp.  343,  344. 
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in  all  its  phases  by  Chief  Justice  Marshall’s  opinion 
a  few  years  later  in  Cohens  v.  Virginia 12  (1821). 

It  is  evident  that  without  the  power  to  maintain 
the  supremacy  of  the  Federal  Constitution  over 
State  legislation  the  Constitution  would  have  been 
a  dead  letter  in  some  of  its  most  important  applica¬ 
tions.  As  Madison  said :  ‘‘I  have  never  been  able  to 
see,  that  without  such  a  view  of  the  subject  the  Con¬ 
stitution  itself  could  be  the  supreme  law  of  the  land ; 
or  that  the  uniformity  of  the  Federal  Authority 
throughout  the  parties  to  it  could  be  preserved; 
or  that  without  this  uniformity ,  anarchy  &  dis¬ 
union  could  be  prevented.”  13  The  question  could  be 
only  as  to  the  repository  of  the  power  of  declaring 
repugnant  State  acts  to  be  void.  It  could  not  be 
given  appropriately  to  the  Federal  Executive.  To 
have  given  it  to  Congress  would  have  been  to  invite 
the  intrusion  of  the  partiality,  passions  and  uncer¬ 
tainties  of  politics.  It  was  definitely  conferred  upon 
the  Supreme  Court. 

There  has  been  a  distinct  line  of  attack  upon  the 
authority  of  the  Supreme  Court  to  pass  upon  the 
validity  of  acts  of  Congress.  Mr.  Warren’s  re¬ 
search  has  established  that  this  power  was  not 
seriously  challenged  until  the  debate  in  1802  on  the 
Circuit  Courts’  Repeal  Act.  Prior  to  that  time  it 
appears  to  have  been  recognized  almost  universally 
“and  even  in  1802,  it  was  attacked  purely  on  polit- 

12  6  Wheaton,  264. 

13  Letter  of  Dec.  1831,  to  N.  P.  Trist.  Writings  of  James  Madi¬ 
son,  Ed.  by  Gaiilard  Hunt,  Vol.  9,  p.  471,  [476]. 
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ical  grounds  and  only  by  politicians  from  Kentucky, 
Virginia,  North  Carolina  and  Georgia.”14  During 
the  first  century  of  the  existence  of  the  Court,  the 
chief  conflicts  were  “over  the  Court’s  decisions  re¬ 
stricting  the  limits  of  State  authority  and  not  over 
those  restricting  the  limits  of  Congressional  pow- 
er.  ’  ’ 15  Federal  judges  had  asserted  their  authority 
with  respect  to  the  latter  from  1792,  and  the  Su¬ 
preme  Court  in  Hylton  v.  United  States  16  (1796), 
while  sustaining  the  carriage  tax  there  involved  had 
assumed  that  it  was  its  duty  to  pass  upon  the  ques¬ 
tion  of  constitutionality.  Discontent  with  its  de¬ 
cisions  arose  11  not  because  the  Court  held  an 
Act  of  Congress  unconstitutional,  but  rather 
because  it  refused  to  do  so;  the  Anti-Federalists 
and  the  early  Republicans  assailed  the  Court  be¬ 
cause  it  failed  to  hold  the  Sedition  Law,  the  Bank  of 
the  United  States  charter  and  the  Judiciary  Act  un¬ 
constitutional  ;  the  Democrats  later  attacked  the 
Court  for  enouncing  doctrines  which  would  sustain 
the  constitutionality  of  an  Internal  Improvement 
bill,  a  voluntary  Bankruptcy  bill,  a  Protective  Tariff 
bill  and  similar  measures  obnoxious  to  them;  the 
Federalists  equally  attacked  the  Court  for  refusing 
to  hold  unconstitutional  the  Embargo  Act,  and  the 
later  Republicans  assailed  it  for  sustaining  the  Fu¬ 
gitive  Slave  Act.  ’  ’ 17 

14  Warren,  op.  tit.,  Vol.  I,  p.  256. 

18  Id.,  p.  5. 

10  3  Dallas,  171. 

n  Warren,  op.  cit.,  Vol.  I,  p.  5. 
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The  Judiciary  Act  of  1789  assumed  that  State 
courts  would  pass  on  the  validity  of  acts  of  Con¬ 
gress  and  provided  for  review  by  the  Supreme 
Court  where  the  State  court  had  held  against  their 
validity.  In  such  a  case  the  Supreme  Court  by  the 
very  terms  of  the  act  of  1789  was  entitled  to  affirm 
as  well  as  to  reverse  the  judgment  of  the  State  court, 
and  it  has  consequently  been  urged  that  the  Judiciary 
Act  recognized  the  authority  of  the  Supreme  Court 
to  declare  an  act  of  Congress  invalid.  Thus  Profes¬ 
sor  Beard  says  that  “it  would  seem  absurd  to  as¬ 
sume  that  an  act  of  Congress  might  be  annulled  by  a 
state  court  with  the  approval  of  the  Supreme  Court, 
but  not  by  the  Supreme  Court  directly.  ’  ’ 18  Whether 
we  regard  this  authority  of  the  Supreme  Court  as 
recognized  by  the  Judiciary  Act  or  “as  a  natural 
outgrowth  of  ideas  that  were  common  property  of 
the  people  when  the  Constitution  was  framed”  we 
reach  the  same  result.  If  the  limitations  of  the 
power  of  Congress  as  defined  by  the  Constitution 
were  to  be  enforced  and  individual  rights  were  to  be 
protected  accordingly,  some  tribunal  must  determine 
when  these  limitations  were  exceeded.  Naturally  it 
could  not  be  a  State  tribunal,  for  that  would  enable 
the  States  to  override  all  Federal  authority.  The 
power  could  not  be  lodged  with  the  Executive  for  that 
would  be  to  make  him  supreme  over  Congress.  It 
could  not  be  lodged  with  Congress  for  that  would 
make  it  the  sole  judge  of  its  own  authority  and  en¬ 
able  it  to  escape  all  the  limitations  of  its  powers ;  it 

is  Beard,  op.  cit.,  p.  45. 
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would  thus  be  supreme  over  the  States.  If  the  Con¬ 
stitution  as  the  supreme  law  was  to  be  applied  judi¬ 
cially  in  the  decision  of  cases  or  controversies  as 
against  State  legislation,  upon  what  ground  could  it 
be  said  that  it  was  not  to  be  applied  judicially  in  the 
decision  of  cases  or  controversies  as  against  conflict¬ 
ing  acts  of  Congress?  Were  the  limitations  of  the 
Federal  Constitution  to  be  maintained  as  against  the 
States  and  not  as  against  those  possessed  of  restricted 
Federal  power  ?  And  if  the  judicial  power  extended 
to  such  cases,  the  determination  of  the  Supreme 
Court  must  be  final. 

By  the  Supreme  Court  itself  the  question  was 
determined  in  Marburg  v.  Madison 19  (1803).  The 
reasoning  of  Chief  Justice  Marshall’s  opinion  has 
never  been  answered.  Said  the  great  Chief  Jus¬ 
tice  :  1 1  The  powers  of  the  legislature  are  defined  and 
limited;  and  that  those  limits  may  not  be  mistaken, 
or  forgotten,  the  constitution  is  written.  To  what 
purpose  are  powers  limited,  and  to  what  purpose  is 
that  limitation  committed  to  writing,  if  these  limits 
may,  at  any  time  be  passed  by  those  intended  to  be 
restrained  ?  *  *  *  It  is  a  proposition  too  plain  to  be 
contested,  that  the  constitution  controls  any  legisla¬ 
tive  act  repugnant  to  it ;  or,  that  the  legislature  may 
alter  the  constitution  by  an  ordinary  act.  Between 
these  alternatives  there  is  no  middle  ground.  The 
constitution  is  either  a  superior  paramount  law,  un¬ 
changeable  by  ordinary  means,  or  it  is  on  a  level 
with  ordinary  legislative  acts,  and,  like  other  acts,  is 

19  1  Cranch,  137. 


88  The  Supreme  Court  of  the  United  States 


alterable  when  the  legislature  shall  please  to  alter 
it.  *  *  *  If  an  act  of  the  legislature,  repugnant  to 
the  constitution,  is  void,  does  it,  notwithstanding  its 
invalidity,  bind  the  courts,  and  oblige  them  to  give 
it  effect?  *  *  *  It  is  emphatically  the  province  and 
duty  of  the  judicial  department  to  say  wdiat  the  law 
is.  *  *  *  So  if  a  law  be  in  opposition  to  the  constitu¬ 
tion;  if  both  the  law  and  the  Constitution  apply  to 
a  particular  case,  so  that  the  court  must  either  decide 
that  case  conformably  to  the  law,  disregarding  the 
constitution ;  or  conformably  to  the  constitution,  dis¬ 
regarding  the  law;  the  court  must  determine  which  of 
these  conflicting  rules  governs  the  case.  This  is  of  the 
very  essence  of  judicial  duty.”  20  The  contemporary 
criticism  of  the  opinion  in  this  case  appears  to  have 
been  directed  more  to  the  portion  which  dealt  with  the 
control  over  cabinet  officers  than  with  that  which  sus¬ 
tained  the  function  of  the  Court  in  passing  upon  the 
validity  of  legislation.  Jefferson  resented  Mar¬ 
shall’s  expression  of  views  relating  to  the  right  of 
the  justices  of  the  peace  to  receive  their  commis¬ 
sions,  questions  which  under  the  opinion  of  the  Court 
were  not  necessarily  involved  in  the  case.  With  the 
circumstances  out  of  which  that  bitter  dispute  and 
later  controversies  arose,  with  the  attacks  upon  the 
Court  which  have  been  renewed  from  time  to  time  be¬ 
cause  of  its  action  in  declaring  legislation  invalid,  I 
shall  not  attempt  to  deal.  The  doctrine  of  judicial 
review  has  been  maintained  for  over  one  hundred 
and  twenty- three  years  since  Marhury  v.  Madison 
20  Id.,  pp.  176-178. 
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and  practically  is  as  much  a  part  of  our  system  of 
government  as  the  judicial  office  itself. 

How  has  this  authority  of  the  Court  been  exer¬ 
cised  with  respect  to  acts  of  Congress.  In  the 
seventy  years  between  the  adoption  of  the  Constitu¬ 
tion  and  the  Civil  War,  only  two  acts  of  Congress 
were  held  to  be  invalid ;  those  under  review  in  Mar- 
bury  v.  Madison 21  (1803)  and  in  the  Dred  Scott 
case  22  (1857).  Since  the  Civil  War  there  have  been 
fifty-three  decisions  of  the  Supreme  Court  adjudg¬ 
ing  the  invalidity  of  acts  of  Congress.23  Of  these, 
twenty-three  were  decided  between  1860  and  1900; 
since  the  latter  year  there  have  been  thirty  such 
decisions.  In  two  of  these  cases,  the  first  legal  ten¬ 
der  decision  and  a  case  relating  to  the  sale  of  liquor 
to  Indian  allottees,  the  decisions  have  been  overruled 
and  the  acts  in  question  held  constitutional.24 

It  may  be  of  interest  to  mention  the  nature  of  the 
decisions  holding  acts  of  Congress  invalid,  classify¬ 
ing  them  broadly. 

Three  of  these  decisions  protect  the  executive 
department,  relating  to  acts  interfering  with  the 

21  Id. 

22  Scott  v.  Sandford,  19  Howard,  393. 

23  Von  Moschzisker,  “Judicial  Review  of  Legislation”  (1923)  Ad¬ 
dendum  I;  Bullitt,  “The  Supreme  Court  and  Unconstitutional  Legis¬ 
lation”  (1924),  Am.  Bar  Association  Journal,  Vol.  10,  p.  419;  War¬ 
ren,  “Congress,  the  Constitution  and  the  Supreme  Court,”  (1925), 
pp.  273  et  seq.  This  number  does  not  include  Pollard’s  Lessee  v. 
Eagan,  3  Howard,  212  (1845)  dealing  with  a  private  grant. 

24  Hepburn  v.  Griswold,  8  Wallace,  603,  overruled  by  Knox  v.  Lee, 
12  Wallace,  457;  Matter  of  Eeff,  197  U.  S.  488,  overruled  by  United 
States  v.  Nice,  241  U.  S.  591. 
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pardoning  power  and  the  power  to  remove  officers.25 
There  are  eight  decisions  which  may  be  regarded  as 
protecting  the  judicial  power  and  the  jurisdiction  of 
the  courts.26  Seven  others  grew  out  of  the  amend¬ 
ments  to  the  Constitution  following  the  Civil  War. 
Thus,  in  United  States  v.  Reese  27  (1876)  the  Court 
decided  that  the  Fifteenth  Amendment  conferred  au¬ 
thority  to  legislate  as  to  State  elections,  only  to  pre¬ 
vent  the  denial  of  the  right  to  vote  on  account  of 
color,  race  or  previous  condition  of  servitude.  (Al¬ 
so,  James  v.  Bowman 28  (1903)).  In  United  States  v. 
Harris  29  (1882)  it  was  held  that  the  Fourteenth 
Amendment  related  only  to  State  action  and  that 
so  far  as  the  Thirteenth  Amendment  was  concerned 
the  statute  in  question  was  broader  than  the  Amend¬ 
ment  justified.  Later,  it  was  decided  that  the  same 
statute  was  not  separable  so  as  to  be  sustained  in 
part.  ( Baldwin  v.  Franks  30  (1887)).  In  the  Civil 
Rights  Cases  31  (1883)  it  was  decided  that  the  provi- 

25  Ex  parte  Garland  (18G7)  4  Wallace,  333;  United  States  v.  Klein 
(1872)  13  Wallace,  128;  Myers  v.  United  States  (1926)  272  U.  S. 
522. 

2«  Gordon  v.  United  States  (1865)  2  Wallace,  561,  117  U.  S.  Ap¬ 
pendix;  The  Alicia  (1869)  7  Wallace,  571;  United  States  v.  Evans 
(1909)  213  U.  S.  297;  MusTcrat  v.  United  States  (1911)  219  U.  S. 
346;  Knickerbocker  Ice  Co.  v.  Stewart  (1917)  253  U.  S.  149;  Evans 
v.  Gore  (1920)  253  U.  S.  245;  Keller  v.  Potomac  Electric  Power  Co. 
(1923)  261  U.  S.  428;  Washington  v.  Dawson  Sr  Co.  (1924)  264 
U.  S.  219. 

27  92  U.  S.  214. 

28  190  U.  S.  127. 

29  106  U.  S.  629. 

so  120  U.  S.  678. 

3i  109  U.  S.  3. 
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sions  of  the  act  of  March  1,  1875  32  with  respect  to 
the  equal  enjoyment  of  the  privileges  of  inns,  pub¬ 
lic  conveyances  and  places  of  amusement  were  in¬ 
valid  because  of  too  wide  a  scope  as  the  Fourteenth 
Amendment  applied  only  to  State  action  and  the 
Thirteenth  Amendment  to  slavery  or  involuntary 
servitude.  In  1913  ( Butts  v.  Merchants  Transporta¬ 
tion  Company)33  the  court  decided  that  the  same  act 
could  not  be  sustained  in  its  operation  outside  the 
States,  as  the  provisions  of  the  act  with  respect  to 
vessels,  the  District  of  Columbia  and  territories, 
could  not  be  severed  from  those  relating  to  the 
States  without  violating  the  intent  of  Congress.  In 
Hodges  v.  United  States  84  (1906)  it  was  held  that 
legislation  by  Congress  as  to  interference  with  the 
right  of  contract,  as  distinguished  from  slavery  or 
involuntary  servitude,  was  not  authorized  by  the 
Thirteenth  Amendment. 

Twelve  decisions  may  be  grouped  together  as 
directly  supporting  the  reserved  powers  of  the  State. 
Thus,  in  United  States  v.  DeWitt  35  (1870)  a  provi¬ 
sion  of  an  act  of  Congress  was  held  invalid  which 
attempted  to  make  it  a  crime  to  sell  a  commodity  in 
the  States,  the  act  being  neither  the  imposition  of  a 
tax  nor  a  regulation  of  interstate  commerce.  In 
Collector  v.  Day  36  (1871)  and  United  States  v.  Rail- 

32  18  Statutes  at  Large,  335. 

as  230  U.  S.  126. 

34  203  U.  S.  1. 

36  9  Wallace,  41. 

8°  11  Wallace,  113. 
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road  Company  87  (1873),  it  was  decided  that  Con¬ 
gress  could  not  tax  the  salaries  of  State  judges  or 
the  securities  held  by  a  city  for  municipal  purposes. 
The  power  to  pass  a  bankruptcy  act  does  not  permit 
an  invasion  of  State  authority  by  making  acts  .a 
crime  which  were  independent  and  not  in  contempla¬ 
tion  of  bankruptcy  ( United  States  v.  Fox38  (1878)). 
The  Trademark  Act  of  1870  was  found  to  be  invalid 
because  it  impinged  on  the  power  of  the  States  and 
was  not  limited  to  interstate  and  foreign  commerce. 
( Trademark  Cases39  (1879)).  So,  the  first  em¬ 
ployers’  liability  act  was  beyond  the  authority  of 
Congress  because  it  was  not  limited  to  interstate 
commerce  (1908).40  In  Coyle  v.  Oklahoma 41  (1911) 
it  was  held  that  in  exercising  the  power  of  Congress 
to  admit  new  States  it  was  necessary  to  admit  them 
on  an  equality  with  the  original  States.  The  child 
labor  acts  were  held  to  be  unconstitutional,  the  first 
(Hammer  v.  Dagenhart 42  (1918))  because  it  was  an 
attempt  to  control  the  State  in  the  exercise  of  the 
police  power  over  manufacture  within  the  State,  and 
the  second  ( Bailey  v.  Drexel  Furniture  Company  43 
(1922))  because  it  sought  to  interfere  with  the  au¬ 
thority  of  the  State  by  the  laying  of  a  tax  not  for 
revenue  but  as  a  penalty  for  the  violation  of  a  regu- 

37 17  Wallace,  322. 

as  95  U.  S.  670. 

39  100  U.  S.  82. 

40  The  Employers’  Liablity  Cases,  207  U.  S.  463. 

ii221  U.  S.  559. 

12  247  U.  S.  251. 

is  259  U.  S.  20. 
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lation  outside  the  scope  of  Federal  power.  On  a 
similar  ground  ( Hill  v.  Wallace  44  (1922))  a  tax  on 
grain  involved  in  contracts  for  future  delivery,  im¬ 
posed  by  way  of  penalty,  was  found  to  be  an  invasion 
of  the  rights  reserved  to  the  States  by  the  Tenth 
Amendment.  Another  decision  to  this  effect  under 
the  same  act  of  Congress  was  rendered  in  Trusler  v. 
Crooks 45  (1926).  The  court  decided  in  Newberry  v. 
United  States  46  (1921)  that  the  control  over  the 
times,  places  and  manner  of  holding  elections  for 
Senators  (Art.  I,  Sec.  4)  did  not  extend  to  the  pro¬ 
cesses  of  nominating  candidates.  As  Justice  Mc- 
Reynolds  said  in  delivering  the  opinion  of  the  court: 
“The  history  of  the  times  indicates  beyond  reason¬ 
able  doubt  that,  if  the  Constitution  makers  had 
claimed  for  this  section  the  latitude  we  are  now  asked 
to  sanction,  it  would  not  have  been  ratified.  ” 47  The 
authority  was  limited  to  the  election  itself. 

There  have  been  thirteen  decisions  which  may  be 
broadly  classified  as  holding  the  provisions  of  con¬ 
gressional  acts  invalid  because  repugnant  to  the 
guarantees  of  personal  liberty ;  that  is,  with  respect 
to  trial  by  jury,  unreasonable  searches  and  seizures, 
self -incrimination,  confrontation  of  witnesses,  lib¬ 
erty  of  contract,  reasonable  certainty  in  defining 
offenses,  and  the  necessity  of  a  proper  hearing  in 
the  enforcement  of  liability  to  a  penalty.48  In  three 

44  259  U.  S.  44. 

46  269  U.  S.  475. 

«  256  U.  S.  232. 

47  Id.,  p.  256. 

**  Justices  v.  Murray  (1870)  9  Wallace,  274;  Boyd  v.  United 
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other  cases  acts  of  Congress  have  been  adjudged 
invalid  as  an  unconstitutional  deprivation  of  prop¬ 
erty.49  The  remaining  decisions  in  which  congres¬ 
sional  acts  have  been  found  by  the  Supreme  Court 
to  lie  outside  the  limitations  of  the  legislative  power 
are  the  income  tax  case  50  (1895),  prior  to  the  Six¬ 
teenth  Amendment,  relating  to  a  tax  laid,  without 
apportionment,  on  the  income  of  property  by  virtue 
of  ownership ;  the  decisions  as  to  stamp  taxes  61  im¬ 
posed  in  violation  of  the  prohibition  against  taxes 
on  articles  exported  from  any  State ;  and  the  case,52 
(1920)  subsequent  to  the  Sixteenth  Amendment,  in¬ 
validating  a  tax  on  stock  dividends  which  were  not 
income. 

No  one  can  doubt  that  the  exercise  of  the  power 
to  hold  invalid  State  legislation  which  conflicts  with 

States  (1886)  116  IT.  S.  616;  Callan  v  Wilson  (1888)  127  IT.  S.  540; 
Counselman  v.  Hitchcoclc  (1892)  142  U.  S.  547;  Wong  Wing  v. 
United  States  (1896)  163  U.  S.  228;  Kirby  v.  United  States  (1899) 
174  U.  S.  47;  Bassmussen  v.  United  States  (1905)  197  IT.  S.  516; 
Adair  v.  United  States  (1908)  208  U.  S.  161;  Keller  v.  United  States 
(1909)  213  U.  S.  138;  United  States  v.  L.  Cohen  Grocery  Co.  (1921) 
255  U.  S.  81;  Weeds,  Inc.  v.  United  States  (1921)  255  U.  S.  109; 
United  States  v.  Moreland  (1922)  258  U.  S.  433;  Liplce  v.  Lederer 
(1922)  259  U.  S.  557;  Adkins  v.  Children’s  Hospital  (1923)  261 
U.  S.  525. 

*0  Beichart  v.  Felps  (1868)  6  Wallace,  160;  Monongahela  Naviga¬ 
tion  Co.  v.  United  States  (1893)  148  U.  S.  312;  Choate  v.  Trapp 
(1912)  224  IT.  S.  665. 

so  Pollock  v.  Farmers’  Loan  Trust  Co.,  157  U.  S.  429,  158 
U.  S.  601. 

si  Fairbank  v.  United  States  (1901)  181  U.  S.  283;  United  States 
v.  Hvoslef  (1915)  237  U.  S.  1;  Thames  Mersey  Ins.  Co.  v.  United 
States  (1915)  237  U.  S.  19. 

62  Eisner  t>.  Macomber,  252  U.  S.  189. 
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the  Federal  Constitution  has  been  a  factor  of  im¬ 
mense  importance  in  cementing  the  Union.  The 
question  has  been  raised  as  to  the  practical  value  of 
judicial  review  of  the  validity  of  Federal  acts  as  it 
has  been  said  that  “with  the  possible  exception  of 
the  decision  in  the  Civil  Rights  Cases,  the  integral 
history  of  the  country  would  have  been  little  altered 
had  the  court  not  possessed  or  exercised  its  pow¬ 
er.”53  One  of  the  most  distinguished  members  of  the 
Supreme  Court  remarked  a  few  years  ago  that,  while 
he  thought  “the  Union  would  be  imperilled”  if  the 
Court  could  not  declare  State  laws  unconstitutional, 
he  did  not  believe  that  the  United  States  “would 
come  to  an  end”  if  the  Court  lost  its  power  to  de¬ 
clare  an  Act  of  Congress  void.54  Such  observations 
undoubtedly  have  derived  support  from  the  infre¬ 
quency,  during  a  long  period,  of  decisions  holding 
acts  of  Congress  to  be  invalid  and  from  the  fact  that 
few  of  these  cases  have  been  of  great  importance  in 
shaping  the  course  of  the  Nation.  But  the  sugges¬ 
tion  fails,  as  it  seems  to  me,  to  take  adequate  ac¬ 
count  of  considerations  which  ought  not  to  be  lightly 
dismissed.  The  dual  system  of  government  implies 
the  maintenance  of  the  constitutional  restrictions  of 
the  powers  of  Congress  as  well  as  of  those  of  the 
States.  The  existence  of  the  function  of  the  Su¬ 
preme  Court  is  a  constant  monition  to  Congress.  A 
judicial,  as  distinguished  from  a  mere  political,  solu- 

63  Warren,  “The  Supreme  Court  in  United  States  History,”  Voi. 
I,  p.  16. 

6*  Justice  Holmes,  “The  Law  and  The  Court.”  Speeches  of 
Oliver  Wendell  Holmes  (1913). 
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tion  of  the  questions  arising  from  time  to  time  Has 
its  advantages  in  a  more  philosophical  and  uniform 
exposition  of  constitutional  principles  than  would 
otherwise  be  probable.  Moreover,  the  expansion  of 
the  country  has  vastly  increased  the  volume  of  legis¬ 
lative  measures  and  there  is  severe  pressure  toward 
an  undue  centralization.  In  Congress,  theories  of 
State  autonomy,  strongly  held  so  far  as  profession 
goes,  may  easily  yield  to  the  demands  of  interests 
seeking  Federal  support.  Many  of  our  citizens  in 
their  zeal  for  particular  measures  have  little  regard 
for  any  of  the  limitations  of  Federal  authority.  We 
have  entered  upon  an  era  of  regulation  with  a  great 
variety  of  legislative  proposals,  constantly  multiply¬ 
ing  governmental  contacts  with  the  activities  of  in¬ 
dustry  and  trade.  These  proposals  raise  more  fre¬ 
quently  than  in  the  past  questions  of  National,  as 
opposed  to  State,  power.  If  our  dual  system  with 
its  recognition  of  local  authority  in  local  concerns  is 
worth  maintaining,  judicial  review  is  likely  to  be  of 
increasing  value.  The  bill  of  rights  in  the  Federal 
Constitution,  sustained  by  the  judicial  power,  must 
still  be  regarded  as  of  importance  to  the  liberty  of 
the  citizen. 

It  must  be  conceded,  however,  that  up  to  this  time, 
far  more  important  to  the  development  of  the  coun¬ 
try,  than  the  decisions  holding  acts  of  Congress  to 
be  invalid,  have  been  those  in  which  the  authority  of 
Congress  has  been  sustained  and  adequate  national 
power  to  meet  the  necessities  of  a  growing  country 
has  been  found  to  exist  within  constitutional  limita- 
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tions.  The  vast  extension  of  the  exercise  of  the  au¬ 
thority  to  regulate  commerce  is  a  matter  of  constant 
comment  as  we  realize  how  commodious  is  the  edifice 
erected  by  the  fathers  within  which  the  novel  intima¬ 
cies  and  the  undreamed  of  facilities  of  our  day  are 
conveniently  and  adequately  housed. 

The  Constitution  not  only  gave  to  Congress  enum¬ 
erated  powers,  but  it  provided  that  Congress  should 
have  authority  “To  make  all  Laws  which  shall  be 
necessary  and  proper  for  carrying  into  Execution 
the  foregoing  Powers,  and  all  other  Powers  vested 
by  this  Constitution  in  the  Government  of  the  United 
States,  or  in  any  Department  or  Officer  thereof.”  65 
This  was  a  g’rant  of  vast  content.  It  was  an  express 
grant,  although  in  general  terms.  Its  significance 
was  early  appraised  in  McCulloch  v.  Maryland  68 
(1819)  where  it  was  decided  that  Congress  had  pow¬ 
er  to  incorporate  a  bank.  That  power  was  not  ex¬ 
plicitly  conferred,  but  it  was  not  necessary  that  it 
should  be.  It  was  a  power  deemed  to  be  essential 
to  the  execution  of  the  authority  granted.  There 
was  found  to  be  no  phrase  in  the  Constitution 
which,  like  the  Articles  of  Confederation,  excluded 
what  were  called  incidental  or  implied  powers. 
Chief  Justice  Marshall  was  not  content  with  merely 
deciding  the  precise  point.  He  was  intent  on  the 
principles  underlying  the  decision  and  in  the  Mc¬ 
Culloch  case,  as  in  others,  the  logic  of  the  opinion 
was  of  far  greater  importance  than  its  result  in  the 

Art.  I,  Sec.  8,  par.  18. 

59  4  Wheaton,  316. 
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instant  case.  The  Chief  Justice  refuted  the  argu¬ 
ment  that  the  powers  of  the  general  government 
were  delegated  by  the  States,  which  alone  were  truly 
sovereign,  and  must  be  exercised  in  subordination 
to  the  States  which  alone  possessed  supreme  domin¬ 
ion.  He  said  that  the  Convention  which  framed  the 
Constitution  was  indeed  elected  by  the  State  legis¬ 
latures  but  that  the  instrument  when  it  came  from 
their  hands  was  a  mere  proposal,  without  obligation, 
or  pretensions  to  it.  It  was  reported  to  the  existing 
Congress  with  the  request  that  it  should  be  sub¬ 
mitted  to  a  convention  of  delegates  chosen  in  each 
State  by  the  people,  under  the  recommendation  of  its 
legislature,  for  their  assent  and  ratification.  He  ob¬ 
served  that  “No  political  dreamer  wTas  ever  wild 
enough  to  think  of  breaking  down  the  lines  which 
separate  the  States,  and  of  compounding  the  Amer¬ 
ican  people  into  one  common  mass.”  That,  of  conse¬ 
quence,  when  they  acted  they  acted  in  their  States, 
but  the  measures  they  adopted  did  not  on  that  ac¬ 
count  cease  to  be  the  measures  of  the  people  them¬ 
selves  or  become  the  measures  of  the  State  govern¬ 
ment.  Having  established  that  the  government  of 
the  Union  was  a  government  of  the  people,  and  con¬ 
ceding  that  the  government  was  acknowledged  by 
all  to  be  one  of  enumerated  powers,  the  Chief  Justice 
asserted,  as  a  proposition  commanding  universal  as¬ 
sent,  that  this  government  though  limited  was  su¬ 
preme  within  its  sphere  of  action.  Although  among 
the  enumerated  powers  the  word  “bank”  or  “incor- 
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poration”  was  not  found,  there  were  found  “the 
great  powers  to  lay  and  collect  taxes;  to  borrow 
money ;  to  regulate  commerce ;  to  declare  and  conduct 
a  war;  and  to  raise  and  support  armies  and  navies. 
The  sword  and  the  purse,  all  the  external  relations, 
and  no  inconsiderable  portion  of  the  industry  of  the 
nation,  are  entrusted  to  its  government.’ ’  It  might 
with  great  reason  be  contended  “that  a  government 
entrusted  with  such  ample  powers,  on  the  due  execu¬ 
tion  of  which  the  happiness  and  prosperity  of  the 
nation  so  vitally  depends,  must  also  be  entrusted 
with  ample  means  for  their  execution.”  *  *  *  The 
government  which  has  a  right  to  do  an  act,  and  has 
imposed  on  it  the  duty  of  performing  that  act,  must 
according  to  the  dictates  of  reason,  be  allowed  to 
select  the  means;  the  Constitution  did  not  leave 
“to  general  reasoning”  the  right  of  Congress  to  em¬ 
ploy  the  necessary  means.  Congress  was  entitled  to 
make  all  laws  which  should  be  necessary  and  proper 
for  carrying  the  powers  expressly  granted  into  ex¬ 
ecution.  The  Chief  Justice  found  that  the  word 
“necessary”  did  not  import  “an  absolute  physical 
necessity.  ’  ’  The  word  frequently  imported  no  more 
than  that  one  thing  “is  convenient,  or  useful,  or  es¬ 
sential  to  another.”  And,  after  many  illustrations, 
the  Chief  Justice  arrived  at  his  fundamental  prin¬ 
ciple:  “Let  the  end  be  legitimate,  let  it  be  within 
the  scope  of  the  constitution,  and  all  means  which 
are  appropriate,  which  are  plainly  adapted  to  that 
end,  which  are  not  prohibited,  but  consist  with  the 
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letter  and  spirit  of  the  constitution,  are  constitu¬ 
tional.”  87 

As  it  was  found  that  Congress  in  this  view  had 
authority  to  incorporate  the  Bank  of  the  United 
States  it  followed  that  the  State  within  which  a 
branch  of  that  bank  was  established  could  not  tax 
it.  The  power  to  tax  involves  the  power  to  destroy, 
to  defeat  the  power  to  create.  The  sovereignty  of  a 
State  did  not  extend  to  those  means  which  are  em¬ 
ployed  by  Congress  to  carry  into  execution  powers 
conferred  upon  that  body  by  the  people.  If  the 
State  might  tax  one  instrument  employed  by  the 
government  in  the  execution  of  its  powers,  they 
might  tax  every  other  instrument.  They  might  tax 
the  mail,  the  mint,  patent  rights,  the  papers  of  the 
custom-house,  judicial  process.  Hence,  the  State 
legislation  in  question  imposing  a  tax  on  the  Bank 
of  the  United  States  was  unconstitutional  and  void. 
Thus,  the  doctrine  that  Congress  could  select  appro¬ 
priate  means  not  prohibited  by  the  Constitution  to 
accomplish  legitimate  ends  and  that  the  States  could 
not  burden  the  instrumentalities  of  the  Federal 
government  was  placed  upon  an  impregnable  found¬ 
ation. 

The  decision  excited  bitter  controversy  not  be¬ 
cause  the  court  had  assumed  to  review  the  authority 
of  Congress  to  establish  the  bank,  but  because  the 
court  had  held  that  the  act  of  Congress  was  constitu¬ 
tional.  Madison  complained  of  the  breadth  of  the 
opinion,  saying  that  “the  occasion  did  not  call  for 

67  Id.,  pp.  403-421. 
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the  general  and  abstract  doctrine  interwoven  with 
the  decision  of  the  particular  case”;  “it  was  antici¬ 
pated,”  he  believed,  “by  few  if  any  of  the  friends 
of  the  Constitution,  that  a  rule  of  construction  would 
be  introduced  as  broad  &  as  pliant.”  68  But  the  doc¬ 
trine  and  the  reasoning  which  supported  it  has  been 
approved  for  more  than  a  hundred  years  against  all 
criticism.  The  particular  question  as  to  the  au¬ 
thority  conferred  upon  the  bank  was  re-examined 
and  the  doctrine  re-stated  and  applied  in  Osborn  v. 
Bank  59  (1824).  There  the  question  was  more  fully 
considered  of  the  possession  by  the  corporation  of 
private  powers  associated  with  its  public  authority 
and  the  ruling  in  effect  was  that  although  a  partic¬ 
ular  sort  of  business  might  not  be,  when  separately 
considered,  within  the  implied  power  of  Congress, 
if  such  business  was  appropriate  or  relevant  to  the 
banking  business  the  implied  power  was  to  be  tested 
by  the  right  to  create  the  bank  and  the  authority  to 
attach  to  it  that  which  was  relevant,  in  the  judgment 
of  Congress,  in  order  to  make  the  business  of  the 
bank  successful.  Following  this  decision,  the  Su¬ 
preme  Court  sustained  the  act  of  Congress  (1913) 
conferring  on  the  Federal  Reserve  Board  the  author¬ 
ity  to  give  a  special  permit  to  a  national  bank  to  act 
as  trustee,  executor,  administrator  or  registrar  of 
stocks  and  bonds  ( First  National  Bank  v.  Fellows 60 

ss  Letter  of  Sept.  2,  1819,  to  Spencer  Roane;  The  Writings  of 
Jamps  Madison,  Vol.  VIII,  p.  447,  450. 

69  9  Wheaton,  738. 
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(1917) ).  On  the  same  principle  rests  the  validity  of 
the  Federal  Farm  Loan  Act  of  1916.  Undoubtedly 
the  purpose  was  to  facilitate  the  making’  of  loans 
upon  farm  security  at  low  rates  of  interest.  These 
Federal  Land  and  the  Joint  Stock  banks,  however, 
were  established  with  authority  to  act  as  fiscal  agents 
for  the  government  and  as  depositaries  of  public 
moneys  and  purchasers  of  government  bonds,  and 
this  was  deemed  to  bring  them  within  the  creative 
power  of  Congress  ;  hence  Congress  could  make  the 
farm  loan  bonds  issued  by  them  on  the  security  of 
farm  mortgages  and  notes  exempt  as  to  principal  and 
interest  from  Federal,  State  and  local  taxation.  The 
Court  said  “that  Congress  has  seen  fit,  in  making 
these  banks  fiscal  agencies  and  depositaries  of  pub¬ 
lic  moneys,  to  grant  to  them  banking  powers  of  a 
limited  character,  in  no  wise  detracts  from  the  au¬ 
thority  of  Congress  to  use  them  for  the  govern¬ 
mental  purposes  named,  if  it  sees  fit  to  do  so.  *  *  * 
But  whether  technically  banks,  or  not,  these  organ¬ 
izations  may  serve  the  governmental  purposes  de¬ 
clared  by  Congress  in  their  creation.”  ( Smith  v, 
Kansas  City  Title  &  Trust  Company  61  (1920)). 

One  of  the  objects  of  “a  more  perfect  Union”  was 
to  “provide  for  the  common  defence.”02  A  nation 
which  could  not  fight  would  be  powerless  to  secure 
“the  Blessings  of  Liberty  to  ourselves  and  our 
Posterity.”  We  have  a  fighting  Constitution.  Con¬ 
gress  is  empowered  to  declare  war,  to  raise  and  sup- 

ei  255  tr.  S.  180. 

«2  Constitution,  Preamble. 
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port  armies,  and  to  provide  and  maintain  a  navy. 
To  the  President  was  given  the  direction  of  war  as 
the  Commander-in-Chief  of  the  Army  and  Navy. 
It  was  not  in  the  contemplation  of  the  Constitution 
that  the  command  of  forces  and  the  conduct  of  cam¬ 
paigns  should  be  in  charge  of  a  council,  or  that  as 
to  this  there  should  be  division  of  authority  or  re¬ 
sponsibility.  The  prosecution  of  war  demands  in 
the  highest  degree  the  promptness,  directness  and 
unity  of  action  in  military  operations  which  alone 
can  proceed  from  the  Executive.  This  exclusive 
power  to  command  the  army  and  navy  and  thus  to 
direct  and  control  campaigms,  exhibits,  not  autoc¬ 
racy,  but  democracy  fighting  effectively  through 
its  chosen  instruments  in  accordance  with  the  or¬ 
ganic  law.  While  the  President  is  Commander-in- 
Chief,  Congress  is  to  prescribe  the  military  organ¬ 
ization  and  to  provide  the  military  establishment, 
fix  numbers,  regulate  equipment,  afford  maintenance, 
and  for  these  purposes  appropriate  such  sums  of 
money  as  it  thinks  necessary.  As  a  safeguard 
against  military  domination,  the  power  to  raise  and 
support  armies  is  qualified  by  the  provision  that  ‘‘no 
Appropriation  of  Money  to  that  Use  shall  be  for  a 
longer  Term  than  two  Years”;  otherwise  this  power 
is  unlimited.63 

The  power  to  wage  war  is  the  power  to  wage  war 
successfully.  The  framers  of  the  Constitution  were 
under  no  illusion  as  to  war.  They  had  emerged 
from  a  long  struggle  which  had  taught  them  the 

63  Art.  I,  Sec.  8,  par.  12. 
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weakness  of  a  mere  confederation,  and  they  had  no 
hope  that  they  could  hold  what  they  had  won  save 
as  they  established  a  Union  which  could  fight  with 
the  strength  of  one  people  under  one  government 
entrusted  with  the  common  defense.  In  equipping 
the  national  government  with  the  needed  authority 
of  war  they  tolerated  no  limitations  inconsistent  with 
that  object,  as  they  realized  that  the  very  existence 
of  the  Nation  might  be  at  stake  and  that  every  re¬ 
source  of  the  people  must  be  at  command.  Said 
Madison  in  the  Federalist:  “Security  against  for¬ 
eign  danger  is  one  of  the  primitive  objects  of  civil 
society.  It  is  an  avowed  and  essential  object  of  the 
American  Union.  The  powers  requisite  for  attain¬ 
ing  it  must  be  effectually  confided  to  the  federal 
councils.” 64  And  Hamilton  said:  “The  circum¬ 
stances  that  endanger  the  safety  of  nations  are  in¬ 
finite,  and  for  this  reason  no  constitutional  shackles 
can  wisely  be  imposed  on  the  power  to  which  the 
care  of  it  is  committed.”  68  It  was  in  this  view  that 
plenary  authority  was  given  to  Congress  to  wage 
war.  It  is  also  in  the  light  of  this  conception  of 
national  exigencies  that  we  must  read  the  provision 
already  quoted  under  which  Congress  has  authority 
to  make  all  the  laws  that  may  be  needed  to  execute 
the  powers  vested  in  the  national  government.  It 
remained,  however,  for  the  Great  War  to  furnish 
the  occasion  for  decisions  of  the  Supreme  Court 
sustaining  this  authority  in  its  broadest  scope.  The 

e*  Federalist,  No.  XLI. 
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Selective  Draft  Act  of  1917  was  held  to  be  constitu¬ 
tional.66  Chief  Justice  White,  in  delivering  the  opin¬ 
ion  in  these  cases,  said  that  “the  very  concep¬ 
tion  of  a  just  government  and  its  duty  to  the 
citizen”  included  “the  reciprocal  obligation  of 
the  citizen  to  render  military  service  in  case  of 
need  and  the  right  to  compel  it.”  67  To  the  framers 
of  the  Constitution  the  draft  was  a  familiar  mode  of 
raising  armies,  as  it  had  been  resorted  to  by  the 
Colonies  to  till  up  their  quotas  in  the  Revolutionary 
War.  The  draft  was  put  in  force  both  by  the  Union 
and  by  the  Confederacy  during  the  Civil  War  and 
its  validity  was  sustained  in  both  North  and  South. 
Lincoln  had  strongly  argued  for  it.  Said  he:  “It 
is  not  a  power  to  raise  armies  if  State  authorities 
consent;  nor  if  the  men  to  compose  the  armies  are 
entirely  willing;  but  it  is  a  power  to  raise  and  sup¬ 
port  armies  given  to  Congress  by  the  Constitution, 
without  an  ‘if’.”68  The  Supreme  Court  found  no 
difficulty  in  following  the  same  reasoning. 

The  power  exercised  by  the  President  in  time  of 
war  has  been  greatly  augmented,  outside  of  his  func¬ 
tion  as  Commander-in-Chief,  through  legislation  in¬ 
creasing  his  administrative  authority.  War  de¬ 
mands  the  highest  degree  of  efficient  organization, 
and  Congress  in  the  nature  of  things  cannot  pre¬ 
ss  Arver  v.  United  States  [Selective  Draft  Law  Cases],  245  IT.  S. 
366;  Goldman  v.  United  States,  245  U.  S.  474;  Rutheriberg  v.  United 
States,  245  U.  S.  480. 

67  245  U.  S.  p.  378. 

68  “Complete  Works,”  Nicolay  and  Hay,  (Century  Co.)  Vol.  IX, 
p.  77. 
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scribe  many  important  details  as  it  legislates  for  the 
purpose  of  meeting  the  exigencies  of  war.  The 
principles  governing  the  delegation  of  legislative 
power  are  clear,  and  while  they  are  of  the  utmost 
importance,  they  are  not  such  as  to  make  the  appro¬ 
priate  exercise  of  legislative  power  impracticable. 
Congress  cannot  be  permitted  to  abandon  to  others 
its  essential  legislative  functions ;  but  in  time  of  war 
when  legislation  must  be  adapted  to  many  situations 
of  the  utmost  complexity,  there  is  special  need  for 
flexibility  and  for  every  resource  of  practicality. 
The  breadth  of  the  power  which  may  thus  be  con¬ 
ferred  upon  the  President,  and  exercised  by  him 
through  officers  whom  he  vests  with  authority  under 
the  congressional  sanction,  is  well  illustrated  in  the 
recent  decision  of  the  Supreme  Court  in  United 
States  v.  Chemical  Foundation 69  (1926)  with  respect 
to  the  disposition  of  the  property  of  alien  enemies 
which  had  been  seized.  By  virtue  of  its  incidental 
powers  in  the  prosecution  of  the  war,  Congress  took 
over  the  railroads  of  the  country  and  w7as  held  to  be 
entitled  to  fix  the  rates  on  intrastate  traffic,  over¬ 
riding  the  State  power  over  that  subject  (North¬ 
ern  Pacific  Railway  Company  v.  North  Dakota).’’0 
The  action  of  Congress  was  also  sustained  in  taking 
possession  and  control  of  telephone  and  telegraph 
lines,  and  the  Supreme  Court  decided  that  whether 
the  exercise  of  the  power  conferred  upon  the  Pres¬ 
ident  by  Congress  in  the  Joint  Resolution  of  July 

69  272  u.  s.  l. 
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16,  1918,  was  justified  by  the  conditions  at  the  time, 
or  was  actuated  by  proper  motives,  were  questions 
relating  to  the  executive  discretion  and  were  not 
within  the  cognizance  of  the  judiciary  ( Dakota  Cen¬ 
tral  Telephone  Company  v.  South  Dakota) . 71  A  few 
weeks  ago  the  Supreme  Court  determined  that  the 
war  powers  of  Congress  embraced  the  authority  to 
require  that  a  corporation  on  proper  demand  should 
make  delivery  of  new  certificates  of  stock  to  the 
Alien  Property  Custodian  or  his  depositaries  cover¬ 
ing  shares  standing  in  the  names  of  or  held  for 
enemies,  without  the  surrender  of  the  original  cer¬ 
tificates  ( Great  Northern  Railway  Company  v. 
Sutherland) . 72 

It  was  under  the  war  power  of  Congress  that  the 
War-time  Prohibition  Act,  approved  ten  days  after 
the  signing  of  the  armistice  with  Germany,  was  up¬ 
held.  Notwithstanding  the  cessation  of  hostilities, 
the  Armistice  did  not  abridge  or  suspend  the  power 
to  Congress  to  resort  to  prohibition  of  the  liquor 
traffic  as  a  means  of  increasing  war  efficiency  ( Ham¬ 
ilton  v.  Kentucky  Distilleries  Company N  Ruppert  v. 
Caffey).7*  It  was  in  the  case  last  cited  that  Justice 
Brandeis  suggested  that  “some  confusion  of  thought 
might  perhaps  have  been  avoided,  if,  instead  of  dis¬ 
tinguishing  between  powers  by  the  terms  express 
and  implied,  the  terms  specific  and  general  had  been 

71  250  U.  S.  163. 

72  273  U.  S.  182. 

73  251  U.  S..  146. 

74  251  U.  S.  264,  301. 
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used/’  for  the  power  conferred  to  make  all  laws 
which  shall  be  necessary  and  proper  for  carrying 
into  execution  powTers  specifically  enumerated  “is 
also  an  express  power.”  He  re-asserted,  in  what 
may  be  regarded  as  an  extreme  application  of  the 
war  power,  the  Marshall  doctrine  that  while  this  is 
a  government  of  enumerated  powers  it  has  full  at¬ 
tributes  of  sovereignty  within  the  limits  of  those 
powers. 

But  it  was  recognized  that  the  war  power  of  the 
United  States,  like  its  other  powers  and  like  the 
police  power  of  the  States,  is  subject  to  applicable 
constitutional  limitations.  ( Hamilton  v.  Kentucky 
Distilleries  Co.).75  Thus  the  exercise  of  this  power 
is  subject  to  the  Fifth  and  Sixth  Amendments.  This 
was  decided  in  the  celebrated  case  of  Milligan78 
(1866).  He  was  a  citizen  of  Indiana,  who  had  been 
tried  by  a  military  commission  at  Indianapolis  on  a 
charge  of  aiding  the  enemy  and  conspiring  against 
the  Government,  and  had  been  sentenced  to  be  hang¬ 
ed.  He  was  not  a  resident  of  one  of  the  rebellious 
States,  nor  a  prisoner  of  war  and  he  had  not  been 
in  the  military  or  naval  service.  It  was  conceded 
that  in  the  place  where  actual  military  operations 
are  being  conducted  the  ordinary  rights  of  citizens 
must  yield  to  paramount  military  necessity.  But  a 
different  question  with  respect  to  the  rights  of  citi¬ 
zens,  and  others  not  enemies,  was  presented  in  places 
which  were  outside  the  actual  theatre  of  war.  The 

™  251  U.  S.  146. 
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Court  in  Milligan’s  case  was  unanimous  in  the 
opinion  that  under  the  terms  of  the  Act  of  Congress 
creating  the  commission  it  had  no  jurisdiction  in  the 
particular  case,  but  the  majority  of  the  Court  went 
further  and  declared  that  Congress  was  without 
power  to  provide  for  the  trial  of  citizens  by  military 
commissions  save  in  the  locality  of  actual  war  and 
when  there  was  no  access  to  the  courts,  maintaining 
with  eloquent  emphasis  the  guarantees  of  freedom 
contained  in  the  Fifth  and  Sixth  Amendments.  “The 
Constitution  of  the  United  States,  said  the  opinion, 
is  a  law  for  rulers  and  people,  equally  in  war  and  in 
peace,  and  covers  with  the  shield  of  its  protection  all 
classes  of  men,  at  all  times,  and  under  all  circum- 
stnces.”  The  majority  of  the  Court  asserted  that 
‘  ‘  martial  law  cannot  arise  from  a  threatened  invasion. 
The  necessity  must  be  actual  and  present ;  the  inva¬ 
sion  real,  such  as  effectually  closes  the  courts  and 
deposes  the  civil  administration.  *  *  #  Martial  rule 
can  never  exist  where  the  courts  are  open,  and  in  the 
proper  and  unobstructed  exercise  of  their  jurisdic¬ 
tion.  It  is  also  confined  to  the  locality  of  actual 
war.”77  The  minority  of  four  Justices,  led  by  Chief 
Justice  Chase,  while  agreeing  that  there  was  no 
jurisdiction  in  Milligan’s  case  under  the  Act  of  Con¬ 
gress,  strongly  insisted  that  Congress  in  time  of  war 
had  power  to  provide  for  the  punishment  of  citizens, 
charged  with  conspiracy  against  the  United  States, 
by  military  tribunals,  if  it  was  deemed  necessary 
for  the  public  welfare.  The  great  importance  of  the 

nid.,  p.  127. 
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ruling  of  the  majority  in  maintaining  the  reasonable 
freedom  of  the  citizen  and  his  right  to  normal  ju¬ 
dicial  procedure  in  time  of  war  is  apparent.  On 
similar  grounds,  constitutional  rights  of  property, 
aside  from  the  unavoidable  deprivations  which  take 
place  where  the  conflict  rages,  must  be  respected  and 
for  those  takings,  although  for  military  purposes, 
which  are  deliberate  appropriations,  just  compensa¬ 
tion  must  be  made  ( United  States  v.  Russell 78 
(1871) ).  The  Supreme  Court  has  also  held  that  the 
existence  of  a  state  of  war  does  not  suspend  the 
guarantees  of  the  Constitution  as  to  personal  liberty 
so  as  to  justify  legislation  creating  crimes  by  wholly 
indefinite  terms  and  wfithout  setting  up  any  ascer¬ 
tainable  standard  of  guilt.  ( United  States  v.  Cohen 
Grocery  Cod9  (1921)). 

The  Supreme  Court  has  sustained  the  power  of 
the  United  States  to  acquire  territory  and  the  au¬ 
thority  of  Congress  to  govern  it.  The  extraordinary 
division  of  the  court  in  the  Insular  cases  80  (1901)  in 
which  Justice  Browm  anounced  the  conclusion  and 
judgment  of  the  court,  although  the  judges  who  con¬ 
curred  with  him  and  made  the  judgment  possible 
disagreed  with  the  dews  expressed  in  his  opinion, 
and  four  Judges  dissented  from  the  judgment,  did 
not  represent  a  cleavage  that  was  destined  to  endure. 
From  the  conflict  of  views  with  respect  to  the  status 
of  the  possessions  which  were  acquired  as  a  result 

vs  13  Wallace,  623. 

79  255  U.  S.  81.  For  decisions  under  the  Espionage  Act  of  June 
15,  1917  (40  Statutes  at  Large,  219).  See  infra,  pp.  164  et  seq. 
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of  the  war  with  Spain,  the  view  expressed  by  Justice 
White  in  the  earlier  cases  came  to  be  the  dominant 
one,  as  set  forth  by  him  in  the  opinion  delivered  for 
the  court  in  Rassmussen  v.  United  States 81  (1904). 
It  may  thus  be  regarded  as  established  that  territory 
may  be  acquired  without  incorporating  it  into  the 
United  States  as  an  integral  part,  that  Congress  may 
govern  acquired  territory  without  being  under  obli¬ 
gation  to  enact  therefor  a  system  of  laws  which  shall 
include  the  right  of  trial  by  jury,  and  that  the  Con¬ 
stitution  does  not  without  legislation  and  of  its  own 
force  carry  such  right  to  the  territory  so  situated. 
Congress  is  to  determine  when  the  territory  shall  be 
incorporated  into  the  United  States.  The  result  of 
the  decisions  as  to  our  insular  possessions  is  strong¬ 
ly  to  confirm  the  national  power. 

The  treaty-making  power  is  essential  to  a  nation. 
It  is  conferred  by  the  Constitution  without  express 
limitations.  The  President  is  authorized  “by  and 
with  the  Advice  and  Consent  of  the  Senate,  to  make 
Treaties,  provided  two-thirds  of  the  Senators  pres¬ 
ent  concur.”  82  It  is  a  power  in  no  sense  reserved  in 
any  particular  to  the  States.  Much  of  the  discussion 
as  to  the  breadth  of  the  power  is  academic  as  relat¬ 
ing  to  hypothetical  cases  which  never  would  arise  in 
fact.  The  treaty-making  power  should  be  consider¬ 
ed  as  broad  enough  to  cover  all  subjects  that  prop¬ 
erly  pertain  to  our  foreign  relations.  The  decisions 
of  the  Supreme  Court,  however,  leave  much  to  be 

si  197  U.  S.  516. 

82  Art.  II,  Sec.  2,  par.  2. 
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determined.  In  Geofroy  v.  Riggs83  (1890)  the 
Court  said:  ‘‘That  the  treaty  power  of  the  United 
States  extends  to  all  proper  subjects  of  negotiation 
between  our  government  and  the  governments  of 
other  nations,  is  clear.  *  *  *  The  treaty  power,  as 
expressed  in  the  Constitution,  is  in  terms  unlimited 
except  by  those  restraints  which  are  found  in  that 
instrument  against  the  action  of  the  government  or 
of  its  departments,  and  those  arising  from  the  na¬ 
ture  of  the  government  itself  and  of  that  of  the 
States.  It  would  not  be  contended  that  it  extends 
so  far  as  to  authorize  what  the  Constitution  forbids, 
or  a  change  in  the  character  of  the  government  or  in 
that  of  one  of  the  States,  or  a  cession  of  any  portion 
of  the  territory  of  the  latter,  without  its  con¬ 
sent.  *  *  *  But  with  these  exceptions,  it  is  not  per¬ 
ceived  that  there  is  any  limit  to  the  questions  which 
can  be  adjusted  touching  any  matter  which  is  prop¬ 
erly  the  subject  of  negotiation  with  a  foreign  coun¬ 
try.”  With  reference  to  the  cession  of  territory  by 
the  United  States  it  may  be  recalled  that  it  was  said 
in  Lattimer  v.  Poteet  (1840)  that  it  was  “a  sound 
principle  of  national  law,  and  applies  to  the  treaty¬ 
making  power  of  this  government,  whether  exercised 
with  a  foreign  nation  or  an  Indian  tribe,  that  all 
questions  of  disputed  boundaries  may  be  settled  by 
the  parties  to  the  treaty.  ’  ’ 84 

When  the  treaty  with  Great  Britain  of  1916,  pro¬ 
viding  for  the  protection  of  migratory  birds  in  the 

83  133  U.  S.  258,  266. 
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United  States  and  Canada,  was  before  the  Supreme 
Court  it  was  alleged  on  behalf  of  the  State  of  Mis¬ 
souri  that  the  statute  passed  pursuant  to  the  engage¬ 
ment  of  the  treaty  was  an  unconstitutional  interfer¬ 
ence  with  the  powers  reserved  to  the  States  by  the 
Tenth  Amendment.  It  had  already  been  held  in  the 
lower  Federal  courts,  prior  to  the  treaty,  that  Con¬ 
gress  could  not  regulate  the  killing  of  migratory 
birds  within  the  States,  and  it  was  argued  that  a 
treaty  was  subject  to  the  limitations  of  the  Con¬ 
stitution  ;  that  one  limitation  was  that  ‘  ‘  what  an  act 
of  Congress  could  not  do  unaided,  in  derogation  of 
the  powers  reserved  to  the  States,  a  treaty  cannot 
do.”  The  Supreme  Court  said  in  reply  to  this  con¬ 
tention:  “Acts  of  Congress  are  the  supreme  law  of 
the  land  only  when  made  in  pursuance  of  the  Con¬ 
stitution,  while  treaties  are  declared  to  be  so  when 
made  under  the  authority  of  the  United  States.  It 
is  open  to  question  whether  the  authority  of  the 
United  States  means  more  than  the  formal  acts 
prescribed  to  make  the  convention.  We  do  not  mean 
to  imply  that  there  are  no  qualifications  to  the  treaty¬ 
making  power;  but  they  must  be  ascertained  in  a 
different  way.  It  is  obvious  that  there  may  be  mat¬ 
ters  of  the  sharpest  exigency  for  the  national  well 
being  that  an  act  of  Congress  could  not  deal  with 
but  that  a  treaty  followed  by  such  an  act  could,  and 
it  is  not  lightly  to  be  assumed  that,  in  matters  re¬ 
quiring  national  action,  ‘a  power  which  must  belong 
to  and  somewhere  reside  in  every  civilized  govern¬ 
ment’  is  not  to  be  found.  *  *  *  we  may  add  that 
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when  we  are  dealing  with  words  that  also  are  a  con¬ 
stituent  act,  like  the  Constitution  of  the  United 
States,  we  must  realize  that  they  have  called  into 
life  a  being  the  development  of  which  could  not  have 
been  foreseen  completely  by  the  most  gifted  of  its 
begetters.  It  was  enough  for  them  to  realize  or  to 
hope  that  they  had  created  an  organism ;  it  has  taken 
a  century  and  has  cost  their  successors  much  sweat 
and  blood  to  prove  that  they  created  a  nation.  The 
case  before  us  must  be  considered  in  the  light  of  our 
whole  experience  and  not  merely  in  that  of  what  was 
said  a  hundred  years  ago.  The  treaty  in  question 
does  not  contravene  any  prohibitory  words  to  be 
found  in  the  Constitution.  The  only  question  is 
whether  it  is  forbidden  by  some  invisible  radiation 
from  the  general  terms  of  the  Tenth  Amendment.” 
The  court  found  that  it  was  not.  “No  doubt  the 
great  body  of  private  relations  usually  fall  within 
the  control  of  the  State,  but  a  treaty  may  override 
its  power.  We  do  not  have  to  invoke  the  later  devel¬ 
opments  of  constitutional  law  for  this  proposition; 
it  was  recognized  as  early  as  Hopkirk  v.  Bell, 
3  Cranch,  454,  with  regard  to  statutes  of  limitation, 
and  even  earlier,  as  to  confiscation,  in  Ware  v.  Hyl¬ 
ton,  3  Dali.  199.  It  was  assumed  by  Chief  Justice 
Marshall  with  regard  to  the  escheat  of  land  to  the 
State  in  Chirac  v.  Chirac,  2  Wheat.  259,  275.” 86 
Prom  this  recent  statement  of  the  broad  principle 
it  may  be  concluded  that  while  through  treaties  it 
would  be  impossible  to  change  the  structure  of  our 

ss  Missouri  v.  Holland  (1920)  252  U.  8.  416,  433. 


Achievements  —  Cementing  the  Union  115 


government,  the  treaty-making  power  extends  to  all 
questions  that  are  appropriately  dealt  with  in  deal¬ 
ings  between  nations  and  in  the  peaceful  adjustment 
of  international  controversies.  Former  President 
Taft  has  expressed  the  view  that  the  treaty-making 
power  is  dealing  with  our  foreign  relations,  “and 
when  we  deal  with  our  foreign  relations,  we  are  a 
nation  undivided  and  presenting  a  united  front. 
Everything,  therefore,  that  is  natural  or  customarily 
involved  in  such  foreign  relations,  a  treaty  may 
cover,  whether  beyond  the  law-making  power  of  Con¬ 
gress  and  within  the  control  of  state  legislatures,  or 
not.”86 

It  is  recognized  by  the  Supreme  Court  that  a 
treaty  may  repeal  a  law  of  Congress,  if  it  is  incon¬ 
sistent  with  it,  and  a  law  of  Congress  may  repeal  a 
treaty.87  It  is  important  to  note  that  the  repeal  of  a 
treaty  by  Congress  does  not  end  it  as  an  interna¬ 
tional  contract.  It  merely  repeals  the  treaty  as 
municipal  law,  leaving  the  Nation  to  meet  its  inter¬ 
national  obligations. 

As  the  Supreme  Court  has  buttressed  the  essen¬ 
tial  national  power,  it  has  also  recognized  that  as  a 
Nation  we  are  one  of  a  community  of  civilized  nations 
and  as  such  we  are  subject  to  the  obligations  of  in¬ 
ternational  law.  The  term  international  law  desig¬ 
nates  “the  principles  and  rules  of  conduct  which 
States  feel  themselves  bound  to  observe,  and  there¬ 
fore,  do  commonly  observe  in  their  relations  with 

86  Taft,  Our  Chief  Magistrate  and  his  Powers,  p.  110, 
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each  other.”  The  Constitution  empowers  Congress 
to  punish  “Offenses  against  the  Law  of  Nations.”  88 
This  is  a  recognition  of  the  law  of  nations.  Inter¬ 
national  law  is  our  law.  As  early  as  the  case  of  the 
Nereide 89  Chief  Justice  Marshall  said:  “Till  such 
an  act”  (referring  to  action  by  Congress  with  refer¬ 
ence  to  the  question  before  the  court)  “be  passed, 
the  Court  is  bound  by  the  law  of  nations  which  is  a 
part  of  the  law  of  the  land.”  In  this  view  the  Su¬ 
preme  Court  has  decided  that  Congress  could  enact 
a  law  to  provide  for  the  punishment  of  the  offense  of 
counterfeiting  the  notes  of  a  foreign  bank  or  cor¬ 
poration.  The  Court  was  of  the  opinion  that  the 
counterfeiting  of  foreign  securities,  whether  national 
or  corporate,  w7as  an  offense  against  the  lawT  of  na¬ 
tions  and  because  of  the  duty  of  the  United  States 
to  protect  a  right  secured  by  the  law  of  nations  to 
another  nation  or  its  people,  Congress  could  pre¬ 
scribe  punishment  ( United  States  v.  Arjona ,90 
(1887).  •  “International  law,”  said  the  Court, 
through  Justice  Gray  in  The  Paquete  v.  TLabana 91 
(1899)  “is  part  of  our  law,  and  must  be  ascertained 
and  administered  by  the  courts  of  justice  of  appro¬ 
priate  jurisdiction,  as  often  as  questions  of  right 
depending  upon  it  are  duly  presented  for  their  deter¬ 
mination.  For  this  purpose,  where  there  is  no 
treaty,  and  no  controlling  executive  or  legislative 
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act  or  judicial  decision,  resort  must  be  had  to  the 
customs  and  usages  of  civilized  nations ;  and,  as  ev¬ 
idence  of  these,  to  the  works  of  jurists  and  com¬ 
mentators,  who  by  years  of  labor,  research  and  ex¬ 
perience,  have  made  themselves  peculiarly  well  ac¬ 
quainted  with  the  subjects  of  which  they  treat. 
Such  works  are  resorted  to  by  judicial  tribunals, 
not  for  the  speculations  of  their  authors  concerning 
what  the  law  ought  to  be,  but  for  trustworthy  ev¬ 
idence  of  what  the  law  really  is.” 

International  law  rests  upon  the  consent  of  civil¬ 
ized  nations  with  respect  to  the  principles  and  rules 
governing  their  intercourse.  It  is  not  the  law  of  a 
particular  State  save  as  it  is  the  law  of  all  States. 
Where  Congress  within  its  competency  establishes 
a  rule,  the  Supreme  Court  must  enforce  it  even  if  it 
override  a  treaty  or  is  inconsistent  with  interna¬ 
tional  law,  but  in  the  absence  of  such  a  provision  of 
our  municipal  law,  international  law  will  be  applied 
to  a  case  within  its  purview.  As  resort  is  had  in  all 
countries  to  the  writings  of  jurists  and  to  judicial 
decisions  in  determining  what  is  international  law, 
the  Supreme  Court  of  the  United  States  is  of  high 
authority  not  only  in  applying  that  law  but  as  its 
expositor. 


IV 
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“The  Constitution,  in  all  its  provisions,”  said 
Chief  Justice  Chase  in  Texas  v.  White  (1869)  “looks 
to  an  indestructible  Union,  composed  of  indestructi¬ 
ble  States.”  1  The  only  restriction  at  present  on  the 
power  of  amending  the  Constitution  is  that  no  State 
without  its  consent  shall  be  deprived  of  its  equal 
suffrage  in  the  Senate.2  The  powers  not  delegated 
to  the  United  States  by  the  Constitution,  nor  pro¬ 
hibited  by  it  to  the  States,  are  reserved  to  the  States 
respectively,  or  to  the  people.3 

At  the  very  beginning,  when  suit  was  brought  in 
the  Supreme  Court  against  the  State  of  Georgia  4  by 
a  citizen  of  another  State,  the  State  refused  to  ap¬ 
pear.  Georgia  had  already  availed  herself  of  the 
original  jurisdiction  of  the  Supreme  Court  to  bring 
suit,5  but  denied  that  she  could  be  made  a  defendant 
against  her  will  at  the  suit  of  an  individual.  Hamil- 

1  7  Wallace,  700,  725. 

2  Art.  V.  This  Article  also  provided  that  no  amendment  which 
might  be  made  prior  to  1808  should  affect  the  first  and  fourth 
clauses  in  the  ninth  section  of  the  first  Article,  that  is,  the  clauses 
with  respect  to  the  migration  or  importation  of  such  persons  as  any 
of  the  States  then  existing  should  think  proper  to  admit  and  as  to 
direct  taxes. 

8  Tenth  Amendment. 

*  Chisholm  v.  Georgia  (1792),  2  Dallas,  419. 

6  Georgia  v.  Brailsford,  2  Dallas,  402. 
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ton,  Madison  and  Marshall  had  declared  in  advance 
of  ratification  of  the  Constitution  that  such  a  suit 
against  a  State  would  not  lie.  Hamilton  had  said: 
“To  what  purpose  would  it  be  to  authorize  suits 
against  States  for  the  debts  they  owe?  How  could 
recoveries  be  enforced?  It  is  evident  that  it  could 
not  be  done  without  waging  war  against  the  contract¬ 
ing  State;  and  to  ascribe  to  the  federal  courts,  by 
mere  implication,  and  in  destruction  of  a  pre-exist¬ 
ing  right  of  the  State  governments,  a  power  which 
would  involve  such  a  consequence,  would  be  alto¬ 
gether  forced  and  unwarrantable.  ’  ’ 6  Madison  in 
Virginia  had  said:  “It  is  not  in  the  power  of  in¬ 
dividuals  to  call  any  state  into  court.”  7  The  decision 
to  the  contrary  in  Chisholm  v.  Georgia 8  astonished 
the  country  and  caused  intense  feeling.  All  the 
States  were  greatly  indebted  and  “to  quiet  the  ap¬ 
prehensions  that  were  so  extensively  entertained”  9 
the  Eleventh  Amendment  was  adopted.  This  Amend¬ 
ment,  declared  in  force  in  1798,  provided  that  “the 
Judicial  Power  of  the  United  States  shall  not  be  con¬ 
strued  to  extend  to  any  suit  in  law  or  equity,  com¬ 
menced  or  prosecuted  against  one  of  the  United 
States  by  Citizens  of  another  State,  or  by  Citizens  or 
Subjects  of  any  Foreign  State.”  It  remained  for 
the  Supreme  Court  to  decide,  as  it  did  in  1890, 10  that 

«  Federalist,  No.  LXXXI. 

7  3  Elliot’s  Debates,  533.  As  to  Marshall’s  views,  see  3  Elliot’s 
Debates,  555,  Beveridge’s  Marshall,  Vol.  I,  p.  454. 

8  2  Dallas,  419. 

9  Marshall,  C.  J.,  in  Cohens  v.  Virginia  (1821),  6  Wheaton,  264,  406. 

10  Hans  v.  Louisiana,  134  U.  S.  1. 
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a  State  could  not  be  sued  by  one  of  its  own  citizens 
without  its  consent.  Justice  Bradley  in  delivering 
the  opinion  in  that  case  took  the  view  that  the  deci¬ 
sion  in  Chisholm  v.  Georgia  was  wrong,  but  this  was 
afterwards  said  to  be  an  expression  obiter  and  not 
binding  upon  the  Court.11  The  Eleventh  Amendment 
cannot  be  evaded  successfully  by  allowing  the  name 
of  a  State  to  be  used  by  its  citizens,  where  the  State 
is  without  actual  interest,  in  a  suit  against  another 
State.12  Where,  however,  the  owner  of  bonds  of 
North  Carolina  made  an  absolute  gift  of  some  of 
them  to  South  Dakota,  that  State  was  held  entitled 
to  sue  North  Carolina  and  obtain  judgment.13  The 
right  of  the  United  States  to  sue  a  State  has  been 
sustained  as  being  within  the  spirit  of  the  Constitu¬ 
tion  although  not  conferred  by  its  letter.14 

Because  a  State  may  not  be  sued  by  an  individual, 
it  does  not  follow  that  persons  are  remediless  when 
State  officers  seek  to  enforce  unconstitutional  laws 
of  the  State.  Chief  Justice  Marshall  held  that  the 
State  Auditor  of  Ohio  was  amenable  to  suit  when  he 
was  proceeding  under  an  invalid  tax  law  of  the  State 
to  interfere  with  Federal  authority.16  It  has  come  to 
be  well  settled,  after  much  discussion  in  several 
cases,  that  suit  will  lie  in  the  Federal  courts  to  en- 

11  South  Dakota  v.  North  Carolina  (1904),  192  U.  S.  286,  318. 

12  New  Hampshire  v.  Louisiana  (1883),  108  U.  S.  76. 

13  South  Dakota  v.  North  Carolina  (1904),  192  U.  S.  286. 

ii  United  States  v.  North  Carolina  (1890),  136  U.  S.  211;  United 
States  v.  Texas  (1892),  143  U.  S.  621;  United  States  v.  Michigan 
(1903),  190  U.  S.  379. 

is  Osborn  v.  Bank  of  the  United  States  (1824),  9  Wheaton,  738, 
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.join  State  officials  from  executing  laws  charged  to 
be  in  violation  of  the  Federal  Constitution  when 
these  officials  are  clothed  with  some  duty  in  regard  to 
the  enforcement  of  the  laws  of  the  State  and  have 
threatened  or  are  about  to  begin  proceedings.16  In 
this  way  the  validity  of  State  regulation  of  the  rates 
of  railroads  and  other  public  service  corporations 
alleged  to  be  confiscatory  has  been  contested.  The 
theory  is  that  the  defendant  officers  in  such  cases 
are  wrongdoers  charged  to  be  acting  without  the 
authority  of  a  valid  law.  The  same  principle  ex¬ 
tends  to  Federal  officials.  Thus,  with  respect  to 
the  homestead  of  Robert  E.  Lee  at  Arlington,  the 
Supreme  Court  decided  that  although  the  title 
was  asserted  to  be  in  the  United  States,  suit  could  be 
brought  against  the  Federal  officers  in  possession  to 
determine  whether  the  title  was  valid.17  Another 
illustration  is  that  of  a  suit  against  the  Secretary  of 
War  to  pass  upon  the  validity  of  his  action  in  estab¬ 
lishing  harbor  lines  as  it  was  asserted  that  by  an 
unauthorized  act  he  had  wrongfully  interfered  with 
the  property  rights  of  the  plaintiff.18  But  a  State, 
and  of  course  the  United  States,  is  protected  from 
suit  brought  by  an  individual  either  against  it  or 
against  its  officers  where  they  represent  the  govern¬ 
ment’s  action  and  liability  and  are  not  charged  with 
proceeding  without  valid  authority.  And  this  princi¬ 
ple  holds  good  although  the  State  has  taken  over  the 

is  Ex  parte  Young  (1907),  209  U.  S.  123. 

17  United  States  v.  Lee  (1882),  106  TJ.  S.  196. 

is  Philadelphia  Co.  v.  Stimson  (1912),  223  U.  S.  605. 
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conduct  of  a  business  .of  a  private  character.  The 
fact  that,  in  an  undertaking  of  this  sort,  the  limita¬ 
tion  as  to  Federal  taxation  of  the  instrumentalities 
of  a  State  may  not  be  applicable19  does  not  make  the 
State  subject  to  suit.20  That  the  rulings  to  which  I 
have  referred,  with  respect  to  the  suability  of  State 
officers  to  restrain  unconstitutional  action,  has  not 
impaired  the  essential  immunity  of  the  State  from 
suit  by  individuals,  is  shown  by  the  recent  decision  of 
the  Supreme  Court  in  issuing  a  writ  of  prohibition 
to  the  Federal  District  Court  against  entertaining  at 
suit  in  personam  against  the  Superintendent  of  Pub¬ 
lic  Works  of  the  State  of  New  York.21  He  was  sued 
in  his  official  capacity  for  damages  due  to  the  opera¬ 
tion  of  tugs  on  the  Erie  Canal  in  the  course  of  his 
duty,  and  liability,  if  any,  would  have  rested  on  the 
people  of  the  State  in  their  public  and  corporate 
capacity. 

The  original  jurisdiction  of  the  Supreme  Court 
over  controversies  between  States  is  exclusive,  as 
in  its  nature  it  must  be.  No  State  may  enter  into 
any  treaty,  alliance  or  confederation.  No  State, 
without  the  consent  of  Congress,  can  keep  troops,  or 
ships  of  war  in  time  of  peace,  enter  into  any  agree¬ 
ment  or  compact  with  another  State,  or  with  a  for¬ 
eign  power,  or  engage  in  war,  unless  actually  invaded 
or  in  such  imminent  danger  as'  will  not  admit  of 
delay.22  The  Supreme  Court  has  referred  with  ap- 

19  South  Carolina  v.  United  States  (1905),  199  U.  S.  437. 

20  Murray  v.  Wilson  Distilling  Co.  (1909),  213  U.  S.  151. 

21  Ex  parte  New  York  (1921),  256  U.  S.  490. 

22  Art.  L  Sec.  10. 
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parent  approval  to  Justice  Story’s  view  that  the  first 
clause  of  Section  10  of  Article  I  applies  “to  treaties 
of  a  political  character,  such  as  treaties  of  alliance 
for  purposes  of  peace  and  war;  and  treaties  of  con¬ 
federation,  in  which  the  parties  are  leagued  for  mu¬ 
tual  government,  political  cooperation,  and  the  ex¬ 
ercise  of  political  sovereignty  and  treaties  of  cession 
of  sovereignty ;  or  conferring  internal  political  juris¬ 
diction,  or  external  political  dependence,  or  general 
commercial  privileges” ;  while  “compacts  and  agree¬ 
ments”  (in  the  third  clause)  might  be  applied  “to 
such  as  regarded  what  might  be  deemed  mere  private 
rights  of  sovereignty;  such  as  questions  of  bound¬ 
aries  ;  interests  in  land  situate  in  the  territory  of  each 
other;  and  other  internal  regulations  for  the  mutual 
comfort  and  convenience  of  states  bordering  on  each 
other.”23  Where  an  independent  and  sovereign 
State  could  seek  a  remedy  by  negotiation,  and  that 
failing,  by  force,  the  States  of  the  United  States 
have  formed  a  permanent  Union  of  peace,  with  a 
permanent  court  of  justice  to  which  their  contro¬ 
versies  may  be  brought  for  final  determination. 
Diplomatic  powers  and  the  right  to  make  war  having 
been  surrendered  to  the  general  government,  it  was 
necessary  to  find  a  remedy  and  that  is  given  in  the 
constitutional  provisions  as  to  the  judicial  power. 
Disputes  over  international  boundaries  have  fre¬ 
quently  led  to  war.  We  have  had  many  grave  dis¬ 
putes  over  boundaries  between  the  States  and  they 
have  been  settled  through  the  original  jurisdiction 

2 *  Kansas  v.  Colorado  (1902),  185  U.  S.  125,  140;  2  Story  on  the 
Constitution,  Secs.  1402,  1403. 
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of  the  Supreme  Court.  But  the  exercise  of  this 
jurisdiction,  clearly  conferred  and  vital  as  it  was, 
did  not  escape  the  most  earnest  challenge  by  the 
States.  In  the  case  of  New  Jersey  v.  New  York,2* 
the  Supreme  Court  decided  that  if  the  defendant  did 
not  appear  the  Court  would  proceed  to  hear  the 
cause  on  behalf  of  the  complainant  and  to  render  its 
decree.  Massachusetts  resisted  determinedly  the 
suit  of  Rhode  Island  to  establish  the  northern  boun¬ 
dary  between  the  States.  Massachusetts  called  to 
her  aid  the  eloquence  of  Webster  in  a  motion  to  dis¬ 
miss  for  want  of  jurisdiction,  but  without  avail.25 
In  1849,  the  Supreme  Court  brought  to  an  adjustment 
the  disputed  limits  between  Missouri  and  Iowa.,26  a 
controversy  which  had  been  so  bitter  that  troops  on 
each  side  had  been  called  out.  “In  Europe,”  said 
Senator  Cass  referring  to  this  case,  “armies  run 
lines,  and  they  run  them  with  bayonets  and  cannon. 
They  are  marked  with  ruin  and  devastation.  In  our 
country  they  are  run  by  an  order  of  this  Court. 
They  are  run  by  an  unarmed  surveyor,  with  his 
chain  and  his  compass,  and  the  monuments  which  he 
puts  down  are  not  monuments  of  devastation,  but 
peaceable  ones.”27  Since,  then,  questions  relating 
to  territorial  jurisdiction  between  Florida  and 
Georgia,  Alabama  and  Georgia,  Virginia  and  West 
Virginia,  South  Carolina  and  Georgia,  Indiana  and 

24  (1831),  5  Peters,  284;  see  New  York  v.  Connecticut  (1799), 
4  Dallas,  1. 

25  Rhode  Island  v.  Massachusetts  (1838),  12  Peters,  657. 

2«  7  Howard,  660. 

27  Cong.  Globe,  33d  Cong.,  2d  Sess.  298. 
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Kentucky,  Iowa  and  Illinois,  Nebraska  and  Iowa, 
Virginia  and  Tennessee,  Louisiana  and  Mississippi, 
Arkansas  and  Tennessee,  Oklahoma  and.  Texas,  New 
Mexico  and  Colorado,  Michigan  and  Wisconsin,  and 
Massachusetts  and  New  York  have  been  brought  be¬ 
fore  the  Court.28  In  Oklahoma  v.  Texas,  the  Court 
found  it  necessary  to  appoint  a  receiver  whose  im¬ 
portant  activities  were  under  its  direct  control. 

Not  only  questions  of  territory  are  thus  decided 
but  one  State  may  sue  another  to  recover  the  amount 
of  a  debt.  But  how  was  a  money  judgment  to  be 
enforced?  I  have  already  referred  to  the  suit  of 
South  Dakota  to  recover  upon  North  Carolina  bonds. 
In  that  case,  it  was  recognized  that  the  Court  was  en¬ 
countering  a  serious  difficulty.  “We  are  confront¬ 
ed,”  said  the  Court,  “with  the  contention  that  there 
is  no  power  in  this  Court  to  enforce  such  a  judgment, 
and  such  lack  of  power  is  conclusive  evidence  that, 
notwithstanding  the  general  language  of  the  Con¬ 
stitution,  there  is  an  implied  exception  of  actions 
brought  to  recover  money.”  It  was  observed  that 
the  public  property  held  by  any  municipality,  county 
or  state  is  exempt  from  seizure  upon  execution,  be¬ 
cause  it  is  held  in  trust  for  public  purposes.  “We 
have,  then,”  continued  the  Court,  “on  the  one  hand 
the  general  language  of  the  Constitution  vesting 
jurisdiction  in  this  Court  over  ‘controversies  be¬ 
tween  two  or  more  States,’  the  history  of  that  juris- 

28  17  Howard,  478;  23  Howard,  505;  11  Wallace,  39;  93  U.  S.  4; 
136  U.  S.  479;  143  IT.  S.  359;  147  U.  S.  1;  158  U.  S.  267;  202  U.  S. 
1;  246  U.  S.  158;  252  U.  S.  372;  258  U.  S.  574;  267  U.  S.  30;  268 
U.  S.  252;  270  U.  S.  295;  271  U.  S.  65. 
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dictional  clause  in  the  convention,  the  cases  of  Chis¬ 
holm  v.  Georgia,  United  States  v.  North  Carolina, 
and  United  States  v.  Michigan  (in  which  this  Court 
sustained  jurisdiction  over  actions  to  recover  money 
from  a  State,)  the  manifest  trend  of  other  decisions, 
the  necessity  of  some  way  of  ending  controversies 
between  States,  and  the  fact  that  this  claim  for  the 
payment  of  money  is  one  justiciable  in  its  nature; 
on  the  other,  certain  expression  of  individual  opin¬ 
ions  of  justices  of  this  court,  the  difficulty  of  enforc¬ 
ing  a  judgment  for  money  against  a  State,  by  reason 
of  its  ordinary  lack  of  private  property  subject  to 
seizure  upon  execution,  and  the  absolute  inability  of 
a  court  to  compel  a  levy  of  taxes  by  the  legislature.” 
The  Court  found  a  way  to  avoid  a  determination  of 
the  question.29  But  the  controversy  over  the  indebt¬ 
edness  of  West  Virginia  to  Virginia  presented  the 
issue  in  an  unescapable  fashion.  Virginia  sought  an 
adjudication  of  the  amount  due  from  West  Virginia 
as  its  equitable  proportion  of  the  public  debt  of  Vir¬ 
ginia  which  West  Virginia  had  assumed  at  the  time 
of  its  creation  as  a  State.  The  Supreme  Court  took 
jurisdiction,30  and  reviewing  the  transactions  be¬ 
tween  the  States  gave  its  decision  as  to  the  basis  of 
liability.81  It  became  necessary  to  appoint  a  Master 
to  determine  particular  questions  and,  on  the  coming 
in  of  his  report,  the  Court  entered  a  decree  32  against 
West  Virginia  for  over  twelve  millions  of  dollars, 

29  South  Dakota  v.  North  Carolina  (1904),  192  U.  S.  286,  318,  320. 

so  (1907)  206  U.  S.  290. 

si  (1911)  220  U.  S.  1. 

82  (1915)  238  TJ.  S.  202. 
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with  interest,  as  its  equitable  proportion  of  the  debt. 
West  Virginia  petitioned  for  a  writ  of  mandamus  to 
compel  the  levy  of  a  tax  by  the  legislature  of  West 
Virginia  to  pay  the  amount  due  under  the  decree. 
Chief  Justice  White,  speaking  for  the  Court,33  re¬ 
garded  it  as  elementary  that  ‘ ‘judicial  power  essen¬ 
tially  involves  the  right  to  enforce  the  results  of  its 
exertion”;  this  applied  to  the  exercise  of  the  power 
in  controversies  between  the  States.  Referring  to 
the  doubt  which  had  been  raised  in  the  opinion  in 
South  Dakota  v.  North  Carolina,  the  Chief  Justice 
said  that  the  question  of  the  power  to  enter  judg¬ 
ment  against  West  Virginia  had  been  foreclosed  by 
its  rendition.  Both  parties  admitted  that  West  Vir-> 
ginia  had  no  property  not  used  for  governmental 
purposes  and  therefore  the  judgment  was  not  sus¬ 
ceptible  of  enforcement  through  a  writ  of  execution 
if  such  property  could  not  be  taken.  The  experience 
of  the  Colonies  wras  reviewed  and  it  was  shown  that 
the  absence  of  power  in  the  Confederation  “to  con¬ 
trol  the  governmental  attributes  of  the  states  for 
the  purpose  of  enforcing  findings  concerning  dis¬ 
putes  between  them  gave  rise  to  most  serious  con¬ 
sequences  and  brought  the  states  to  the  very  verge 
of  physical  struggle  and  resulted  in  the  shedding  of 
blood,  and  would,  if  it  had  not  been  for  the  adoption 
of  the  Constitution  have  rendered  nugatory  the 
great  results  of  the  Revolution.”  And  on  considera¬ 
tion  of  the  purposes  of  the  Constitution  the  Court 
found  that  it  could  not  escape  the  conclusion  that  as 
33  (1918)  246  U.  S.  565,  591-593,  598,  599,  601-603. 
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the  State  as  a  governmental  entity  had  been  subjected 
to  the  judicial  power,  the  duty  of  enforcing  the  judg¬ 
ment  was  certain  even  though  resort  to  appropriate 
remedies  operated  on  the  governmental  powers  of 
the  State.  What  then  were  the  appropriate  rem¬ 
edies?  The  Chief  Justice  concluded  that  Congress, 
having  complete  control  over  agreements  between 
States,  had  plenary  power  to  provide  for  the  execu¬ 
tion  of  such  contracts ;  that  Congress  had  authority 
to  legislate  for  the  enforcement  of  the  obligation  of 
West  Virginia  and  that  this  authority  extended  to 
the  creation  of  new  remedies.  To  treat  the  power 
of  Congress  to  legislate  to  secure  the  performance 
by  a  State  of  its  duty  under  the  Constitution  as  coer¬ 
cion  comes  “back  at  last  to  the  theory  that  any  one 
State  may  throw  off  and  disregard  without  sanction 
its  obligation  and  subjection  to  the  Constitution,”  a 
conclusion  which  would  be  to  disregard  the  very  prin¬ 
ciples  which  led  to  the  carving  out  of  West  Virginia 
from  the  territory  of  Virginia;  that  is  “to  disregard 
and  overthrow  the  doctrines  irrevocably  settled  by 
the  great  controversy  of  the  Civil  War,  which  in 
their  ultimate  aspect  find  their  consecration  in  the 
Amendments  to  the  Constitution  which  followed.” 
This,  —  from  the  lips  of  one  who  in  his  youth  had 
fought  to  maintain  the  Confederacy  but  as  Chief 
Justice  exemplified  the  loftiest  statesmanship  and 
patriotic  devotion  to  a  united  country.  The  Court 
refrained  from  passing  on  further  questions  as,  hav¬ 
ing  established  the  right  judicially  to  enforce  the 
judgment  against  the  State  and  its  governmental 
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agencies,  and  the  power  of  Congress  to  legislate  for 
that  purpose,  the  Court  was  fain  to  believe  that  it 
would  be  spared  the  necessity  of  exercising  its  power 
against  one  of  the  States  to  compel  it  to  discharge 
a  plain  duty  resting  upon  it  under  the  Constitution. 
This  belief  proved  to  be  well  founded.  A  motion 
made  by  Virginia  for  the  appointment  of  a  receiver 
was  denied,34  and  a  year  later  an  acknowledgment 
of  the  satisfaction  of  the  Court’s  decree  was  present¬ 
ed  and  tiled.35 

The  Supreme  Court  has  indicated  that  notwith¬ 
standing  the  general  language  of  the  Constitution  it 
does  not  follow  that  the  Court  would  have  jurisdic¬ 
tion  in  all  cases  where  one  State  chose  to  make  com¬ 
plaint  against  another,  no  matter  what  the  subject 
or  the  nature  of  the  injury.  The  general  language 
used  by  Chief  Justice  Marshall  in  Cohens  v.  Vir¬ 
ginia  38  has  been  modified  to  some  extent  in  later 
cases.  Thus,  jurisdiction  was  denied  when  private 
persons  were  seeking  to  use  the  name  of  the  State 
to  enforce  their  rights  and  the  State  had  no  real  in¬ 
terest.37  Despite  the  letter  of  the  Constitution  as  to 
suits  brought  by  a  State  against  the  citizens  of 
another  State,  when  suit  was  brought  to  enforce  the 
penal  laws  of  one  State  against  the  citizens  of  an¬ 
other,  the  Court  refused  to  take  jurisdiction.38  Again, 

34  April,  1919. 

33  March,  1920. 

33  (1821)  6  Wheaton,  264,  393;  Missouri  v.  Illinois  (1901),  180 
U.  S.  208,  240. 

3?  New  Hampshire  v.  Louisiana  (1883),  108  U.  S.  76. 

88  Wisconsin  v.  Pelican  Insurance  Co.  (1888),  127  U.  S.  265. 
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when  although  one  State  sued  another  a  contro¬ 
versy  between  them  was  not  actually  presented,  the 
action  complained  of  being  the  alleged  unauthorized 
conduct  of  a  health  officer,  the  Court  dismissed  the 
bill,  although  it  may  be  regarded  that  relief,  rather 
than  jurisdiction,  was  denied.89  In  that  case,  Chief 
Justice  Fuller  said  that  “in  order  that  a  contro¬ 
versy  between  States,  justiciable  in  this  court  can 
be  held  to  exist,  something  more  must  be  put  for¬ 
ward  than  that  the  citizens  of  one  State  are  injured 
by  the  maladministration  of  the  laws  of  anoth- 
er.  *  *  *  When  there  is  no  agreement,  whose 
breach  might  create  it,  a  controversy  between  States 
does  not  arise  unless  the  action  complained  of  is 
state  action,  and  acts  of  state  officers  in  abuse  or 
excess  of  their  powers  cannot  be  laid  hold  of  as  in 
themselves  committing  one  State  to  a  distinct  colli¬ 
sion  with  a  sister  State.  ’  ’ 40 

As  the  remedies  available  to  independent  states 
were  withdrawn  from  the  States  of  the  Union  by  the 
Constitution,  a  wide  range  of  controversies  suscepti¬ 
ble  of  adjustment,  and  not  purely  political  in  their 
nature,  was  made  justiciable  by  that  instrument.41 
But  it  must  be  remembered  that  in  controversies  be¬ 
tween  States,  it  is  the  judicial  power  that  is  invoked, 
and  it  is  a  condition  of  the  jurisdiction  that  the 
question  should  be  of  a  sort  that  admits  of  a  judicial 

39  Louisiana,  v.  Texas  (1900),  176  U.  S.  1;  see  Missouri  v.  Illinois. 
180  U.  S.  p.  240. 

40  176  U.  S.  p.  22. 

41  Kansas  v.  Colorado,  185  U.  S.  p.  141. 
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solution.42  The  broad  proposal  in  the  Convention 
that  the  jurisdiction  of  the  national  judiciary  should 
extend  to  “questions  which  involve  the  national 
peace  and  harmony”43  was  abandoned  in  favor  of 
the  provisions  relating  to  judicial  power  and  to  the 
cases  and  controversies  in  which  the  judicial  power 
shall  be  exercised.  The  line  has  not  yet  been  drawn 
definitely  between  what  is  justiciable  and  what  is 
not,  but  it  is  clear  that  there  may  be  serious  disputes 
between  States  of  a  political  nature  with  which  the 
judicial  power  would  have  no  concern. 

The  State  as  parens  patriae  may  be  entitled  to 
invoke  the  original  jurisdiction  of  the  Supreme 
Court.  Missouri  brought  suit  against  Illinois  for 
equitable  relief  against  the  injury  which  it  was  as¬ 
serted  would  follow  the  use  of  the  drainage  canal 
constructed  under  the  authority  of  Illinois  and  by 
the  use  of  which  it  was  alleged  the  Mississippi  river 
would  be  polluted  and  there  would  be  a  substantial 
impairment  of  the  health  and  prosperity  of  towns 
and  cities  of  the  State.  The  Supreme  Court  took 
jurisdiction  saying  that,  if  the  health  and  comfort 
of  the  inhabitants  of  a  State  are  threatened,  the 
State  is  the  proper  party  to  represent  and  defend 
them.44  Evidence  was  taken  and  the  case  heard  on 
the  merits,  but  as  it  was  found  that  the  evidence  fail¬ 
ed  adequately  to  support  the  allegations  of  the  bill 

*2  Louisiana  v.  Texas,  176  U.  S.  p.  18;  Georgia  v.  Stanton,  6  Wall, 
pp.  71-75;  Massachusetts  v.  Mellon,  262  U.  S.  pp.  480,  481. 

<3  Doc.  Hist.  Const.,  Vol.  Ill,  pp.  117,  454,  730. 

44  Missouri  v.  Illinois  (1901),  180  U.  S.  208. 
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of  complaint,  it  was  dismissed  without  prejudice.45 

While  this  case  was  pending,  Kansas  brought  suit 
against  Colorado  and  raised  the  question  whether 
Colorado  had  the  power  to  deprive  Kansas  of  the 
benefit  of  water  from  the  Arkansas  river  which  rises 
in  Colorado  and  by  nature  flows  into  and  through 
Kansas.  Again,  the  Court  took  jurisdiction.48 
“Comity,”  said  the  Court,  “demanded  that  naviga¬ 
ble  rivers  should  be  free,  and  therefore  the  freedom 
of  the  Mississippi,  the  Rhine,  the  Scheldt,  the  Dan¬ 
ube,  the  St.  Lawrence,  the  Amazon,  and  other  rivers 
has  been  at  different  times  secured  by  treaty ;  but  if 
a  State  of  this  Union  deprives  another  State  of  its 
rights  in  a  navigable  stream,  and  Congress  has  not 
regulated  the  subject,  as  no  treaty  can  be  made  be¬ 
tween  them,  how  is  the  matter  to  be  adjusted?”  47 
When  the  suit  came  to  final  hearing,48  Justice  Brew¬ 
er,  speaking  for  the  Court,  considered  the  founda¬ 
tion  of  the  jurisdiction  involved.  It  was  said  that, 
speaking  generally,  “the  judicial  power  of  a  nation 
extends  to  all  controversies  justiciable  in  their  na¬ 
ture,  and  the  parties  to  which  or  the  property  in¬ 
volved  in  which  may  be  reached  by  judicial  process, 
and  when  the  judicial  power  of  the  United  States  was 
vested  in  the  Supreme  and  other  courts  all  the  judi¬ 
cial  power  which  the  Nation  was  capable  of  exercis¬ 
ing  was  vested  in  those  tribunals,  and  unless  there 

45  Id.,  (1906)  200  U.  S.  496. 

46  (1902)  185  U.-S.  125. 

47  Id.,  p.  144. 

48  (1907)  206  U.  S.  46. 
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be  some  limitations  expressed  in  the  Constitution 
it  must  be  held  to  embrace  all  controversies  of  a  jus¬ 
ticiable  nature  arising  within  the  territorial  limits 
of  the  Nation,  no  matter  who  may  be  the  parties 
thereto.  ’  ’ 49  The  proposition  was  laid  down  that 
when  a  legislative  power  is  claimed  for  the  national 
government  the  question  is  whether  that  power  is 
one  of  those  granted  by  the  Constitution,  either  in 
terms  or  by  necessary  implication;  whereas  in  re¬ 
spect  to  judicial  functions,  the  question  is  whether 
there  be  any  limitations  expressed  in  the  Constitu¬ 
tion  of  the  general  grant  of  national  power.  On  the 
merits,  the  Court  dismissed  the  bill  of  Kansas  with¬ 
out  prejudice  to  its  right  to  institute  new  proceed¬ 
ings  whenever  it  should  appear  that,  through  a  ma¬ 
terial  increase  in  the  depletion  of  the  waters  of  the 
Arkansas  by  Colorado,  its  corporations  or  citizens, 
the  substantial  interests  of  Kansas  were  being  in¬ 
jured  to  the  extent  of  destroying  the  equitable  ap¬ 
portionment  between  the  two  States  of  the  benefits 
resulting  from  the  flow  of  the  river. 

About  the  same  time  the  right  of  Georgia  to  bring 
suit  against  the  Tennessee  Copper  Company,  and  to 
obtain  an  injunction  against  the  discharging  of  nox¬ 
ious  gases  over  its  territory,  was  sustained.60  The 
Court  made  further  observations  with  regard  to  the 
nature  of  the  suit  and  the  exercise  of  its  jurisdiction, 
saying:  “This  is  a  suit  by  a  State  for  an  injury  to 
it  in  its  capacity  of  quasi-sovereign.  In  that  capa- 
Id.,  p.  83. 

bo  (1907)  206  U.  S.  230. 
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city  the  State  has  an  interest  independent  of  and  be¬ 
hind  the  titles  of  its  citizens,  in  all  the  earth  and  air 
within  its  domain.  It  has  the  last  word  as  to  wheth¬ 
er  its  mountains  shall  be  stripped  of  their  forests 
and  its  inhabitants  shall  breathe  pure  air.  It  might 
have  to  pay  individuals  before  it  could  utter  that 
word,  but  with  it  remains  the  final  power.  The  al¬ 
leged  damage  to  the  State  as  a  private  owner  is 
merely  a  make-weight.”  61  In  the  case  of  1 New  York 
v.  Neiv  Jersey  52  relating  to  the  pollution  of  New 
York  Bay  by  the  discharge  of  sewage  from  the  Pas¬ 
saic  Valley,  the  Court  took  jurisdiction,  saying  that 
the  health,  comfort  and  prosperity  of  the  people  of 
the  State  being  gravely  menaced,  as  it  was  averred, 
the  State  was  the  proper  party  to  defend  such  rights 
by  resort  to  the  remedy  of  an  original  suit  in  the  Su¬ 
preme  Court.  That  suit  resulted  in  a  decree  denying 
the  relief  asked,  without  prejudice  to  the  instituting 
of  another  suit  for  injunction  if  the  operation  of  the 
sewer  should  prove  sufficiently  injurious  to  the  waters 
of  the  bay  as  to  lead  the  State  of  New  York  to  con¬ 
clude  that  the  protection  of  the  health,  welfare  or 
commerce  of  its  people  required  another  application. 

In  Wyoming  v.  Colorado,53  the  Court  entered  a 
decree  enjoining  the  defendants  from  diverting  or 
taking  more  than  a  prescribed  amount  of  water  from 
the  Laramie  river  by  means  of  a  project  of  which 
complaint  was  made.  In  North  Dakota  v.  Minne- 

6i  Id.,  p.  237. 

82  (1921)  256  U.  S.  296. 

63  (1922)  259  U.  S.  419. 
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sota ,54  the  Court  took  jurisdiction  of  a  controversy 
in  which  Minnesota  was  charged  with  having  con¬ 
structed  a  drainage  system  by  which  water  was 
turned  into  an  interstate  stream  in  excess  of  its  capa¬ 
city  so  that  its  banks  in  North  Dakota  were  flooded 
to  the  serious  and  permanent  injury  of  a  valuable 
area.  The  Court  found  on  the  facts  that  Minnesota 
was  not  responsible  for  the  floods  complained  of  and 
dismissed  the  bill  without  prejudice. 

The  recent  dispute  between  Pennsylvania  and 
Ohio,  on  the  one  side,  and  West  Virginia  on  the 
other,  as  to  natural  gas  showed  a  serious  division  of 
opinion.65  The  Supreme  Court,  in  an  opinion  by  Jus¬ 
tice  Van  Devanter,  held  that  a  justiciable  contro¬ 
versy  was  presented.  The  plaintiff  States  relied  on 
the  commerce  clause  and  sought  to  enjoin  the  de¬ 
fendant  State  from  withdrawing  natural  gas  from 
an  established  current  of  commerce  moving  from  her 
territory  into  that  of  the  plaintiffs.  It  was  alleged 
that  the  withdrawal  would  cause  great  injury  to  the 
plaintiffs’  interests  as  proprietors  of  public  institu¬ 
tions,  and  to  private  consumers,  a  substantial  part 
of  the  population,  whose  health,  comfort  and  welfare 
would  be  seriously  jeopardized.  The  Court  decided 
that  the  action  of  West  Virginia  was  an  unconstitu¬ 
tional  interference  with  interstate  commerce  and 
that  the  appropriate  decree  was  to  declare  the  State 
act  invalid  and  to  enjoin  its  enforcement.  Justices 
Holmes,  McReynolds  and  Brandeis  dissented.  Jus- 

64  (1923)  263  U.  S.  365. 

66  (1923)  262  U.  S.  553,  623;  263  U.  S.  350. 
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tice  McReynolds  thought  the  record  presented  no 
justiciable  controversy.  Justice  Brandeis  thought 
the  Court  should  not  entertain  the  suit  as  it  would  be 
powerless  to  frame  a  decree  and  provide  machinery 
for  an  equitable  distribution  of  the  available  supply 
of  gas.  Justice  Holmes’  dissent  went  on  the  merits. 

There  is  now  pending  in  the  Supreme  Court  a  suit 
brought  by  Wisconsin  against  Illinois  and  the  Sani¬ 
tary  District  of  Chicago,  in  which  there  are  ranged 
on  the  side  of  the  plaintiff  the  States  of  Minnesota, 
Michigan,  Ohio,  Pennsylvania  and  New  York,  and,  on 
the  side  of  the  defendants,  Missouri,  Tennessee, 
Louisiana  and  Kentucky,  with  respect  to  the  diver¬ 
sion  of  the  water  of  Lake  Michigan  through  the  Sani¬ 
tary  District  Canal  at  Chicago. 

It  is  manifest  that  in  the  exercise  of  this  vastly 
important  jurisdiction  over  controversies  between 
States,  the  Supreme  Court  proceeds  with  great  delib¬ 
eration.  It  has  not  sought  to  press  its  authority. 
“Great  States,”  said  Justice  Holmes  in  defining  the 
grounds  of  liability  in  Virginia  v.  West  Virginia,™ 
“have  a  temper  superior  to  that  of  private  litigants, 
and  it  is  to  be  hoped  that  enough  has  been  decided 
for  patriotism,  the  fraternity  of  the  Union,  and  mu¬ 
tual  consideration  to  bring  it  (the  suit)  to  an  end.” 
It  appeared,  however,  that  enough  had  not  yet  been 
said,  but  enough  to  bring  about  the  result  was  said 
later.  The  Supreme  Court  has  emphasized  “the 
untechnical  spirit”  in  which  it  considers  such  a  case, 
a  spirit  “proper  for  dealing  with  a  quasi-interna- 

ise  220  u.  s.  p.  36. 
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tional  controversy,  remembering  that  there  is  no 
municipal  code  governing  the  matter,  and  that  this 
court  may  be  called  on  to  adjust  differences  that  can¬ 
not  be  dealt  with  by  Congress  or  disposed  of  by  the 
legislature  of  either  State  alone.”  67 

What  law  does  the  Supreme  Court  apply  in  pass¬ 
ing  upon  such  differences?  In  a  boundary  dispute, 
in  a  suit  to  recover  a  debt,  or  upon  a  contract,  or  to 
prevent  an  interference  with  interstate  commerce  in 
a  recognized  subject  of  that  commerce,  the  principles 
may  be  clear,  however  difficult  the  application.  But 
what  principles  are  to  be  invoked  to  determine  other 
controversies?  In  Kansas  v.  Colorado  68  it  was  said 
that,  sitting,  as  it  were,  as  an  international,  as  well 
as  a  domestic,  tribunal,  the  Court  would  apply  Fed¬ 
eral  law,  State  law,  and  international  law,  as  the 
exigencies  of  the  particular  case  might  demand.  In 
Missouri  v.  Illinois  59  the  Court  further  elucidated  the 
fundamental  questions  involved  in  a  suit  between 
States  by  saying  that  “if  one  State  raises  a  contro¬ 
versy  with  another,  this  court  must  determine  wheth¬ 
er  there  is  any  principle  of  law  and,  if  any,  what, 
on  which  the  plaintiff  can  recover.  But  the  fact  that 
this  court  must  decide  does  not  mean,  of  course,  that 
it  takes  the  place  of  a  legislature.  Some  principles 
it  must  have  power  to  declare.  *  *  *  But  the  words 
of  the  Constitution  would  be  a  narrow  ground  upon 
which  to  construct  and  apply  to  the  relations  between 

67  Id.,  p.  27. 

68  185  U.  S.  pp.  146,  147. 

69  200  U.  S.  pp.  519,  520. 
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States  the  same  system  of  municipal  law  m  all  its  de¬ 
tails  which  would  be  applied  between  individuals. 
If  we  suppose  a  case  which  did  not  fall  within 
the  power  of  Congress  to  regulate,  the  result  of  a 
declaration  of  rights  by  this  court  would  be  the  es¬ 
tablishment  of  a  rule  which  would  be  irrevocable  by 
any  power  except  that  of  this  court  to  reverse  its 
own  decision,  an  amendment  of  the  Constitution,  or 
possibly  an  agreement  between  the  States  sanc¬ 
tioned  by  the  legislature  of  the  United  States.  The 
difficulties  in  the  way  of  establishing  such  a  system 
of  law  might  not  be  insuperable,  but  they  would  be 
great  and  new.”  On  the  final  hearing  in  Kansas  v. 
Colorado  60  Justice  Brewer  made  these  observations 
in  delivering  the  opinion  of  the  Court :  “One  cardinal 
rule,  underlying  all  the  relations  of  the  States  to 
each  other,  is  that  of  equality  of  right.  Each  State 
stands  on  the  same  level  with  all  the  rest.  It  can 
impose  its  own  legislation  on  no  one  of  the  others, 
and  is  bound  to  yield  its  own  views  to  none.  Yet, 
whenever,  as  in  the  case  of  Missouri  v.  Illinois ,  *  *  * 
the  action  of  one  State  reaches  through  the  agency 
of  natural  laws  into  the  territory  of  another  State, 
the  question  of  the  extent  and  the  limitations  of  the 
rights  of  the  two  States  becomes  a  matter  of  justi¬ 
ciable  dispute  between  them,  and  this  court  is  called 
upon  to  settle  that  dispute  in  such  a  way  as  will 
recognize  the  equal  rights  of  both  and  at  the  same 
time  establish  justice  between  them.  In  other  words, 
through  these  successive  disputes  and  decisions  this 
60  206  U.  S.  pp.  97,  98. 
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court  is  practically  building  up  what  may  not  im¬ 
properly  be  called  interstate  common  law.” 

But  little  progress  has  been  made  in  the  develop¬ 
ment  of  this  system  of  law.  This  department  of 
jurisprudence  is  in  the  making.  With  the  settle¬ 
ment  of  boundary  disputes  new  questions  are  com¬ 
ing  to  the  front,  and  it  is  believed  that  the  jurisdic¬ 
tion  of  the  Supreme  Court  to  determine  contro¬ 
versies  between  the  States  will  be  of  increasing  im¬ 
portance.  This  is  an  era  of  the  development  and 
use  of  hydro-electric  power  and  thus  a  new  field  of 
controversy  between  the  States  has  been  opened. 

The  case  of  Kansas  v.  Colorado  gave  opportunity 
for  the  Supreme  Court  to  consider  the  doctrine  of 
“sovereign  and  inherent  power”  in  the  national  gov¬ 
ernment,  a  doctrine  advanced  on  an  application  by 
the  United  States  to  intervene  in  the  controversy 
because  the  national  government  claimed  the  right 
broadly  to  legislate  for  the  reclamation  of  arid 
lands  and  to  appropriate  the  accessible  waters  for 
this  purpose.  The  argument  for  the  Government 
was,  in  substance:  “All  legislative  power  must  be 
vested  in  either  the  state  or  the  National  Govern¬ 
ment  ;  no  legislative  powers  belong  to  a  state  govern¬ 
ment  other  than  those  which  affect  solely  the  internal 
affairs  of  that  State ;  consequently  all  powers  which 
are  national  in  their  scope  must  be  found  vested  in 
the  Congress  of  the  United  States.”61  The  Court 
denied  the  contention,  pointing  out  that  the  reclama¬ 
tion  of  arid  lands,  not  the  property  of  the  United 
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States  nor  situated  within  the  limits  of  a  territory, 
was  not  comprehended  in  the  grant  to  Congress  of 
the  power  to  dispose  of,  and  control  and  regulate, 
the  territory  or  other  property  of  the  United  States. 
It  gave  no  legislative  control  over  the  States,  and 
must  so  far  as  they  are  concerned  be  limited  to  prop¬ 
erty  of  the  United  States  within  their  limits.  The 
Court  said  that  the  argument  for  the  Government 
ignored  the  provisions  of  the  Tenth  Amendment,  the 
principal  purpose  of  which  was  not  a  distribution  of 
power  between  the  United  States  and  the  States,  but 
a  reservation  to  the  people  of  all  the  powers  not 
granted.  “The  powers  affecting  the  internal  affairs 
of  the  States  not  granted  to  the  United  States  by  the 
Constitution,  nor  prohibited  by  it  to  the  States,  are 
reserved  to  the  States  respectively,  and  all  powers 
of  a  national  character  which  are  not  delegated  to 
the  National  Government  by  the  Constitution  are 
reserved  to  the  people  of  the  United  States.”  62  The 
question,  it  will  be  noted,  was  not  of  the  authority 
of  Congress  to  take  whatever  measures  may  be 
necessary  in  the  execution  of  its  granted  powers,  but 
of  supposed  sovereign  or  inherent  powers  in  addition 
to  those  found  in  the  terms  of  the  grant.  Accord¬ 
ingly,  the  petition  of  the  United  States  to  intervene 
was  dismissed  without  prejudice  to  the  rights  of  the 
United  States  to  take  such  action  as  it  shall  deem 
necessary  to  preserve  or  improve  the  navigability  of 
the  Arkansas  river. 

While  the  system  of  what  may  be  called  interstate 
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law,  relating  to  the  rights  and  obligations  of  the 
States  inter  sese,  not  defined  by  the  Constitution, 
waits  on  the  future,  the  principles  governing  the 
regulation  of  commerce  among  the  several  States 
and  with  foreign  nations,  are  well  established. 
Recognizing  the  necessity  for  confiding  the  power  of 
regulation  to  the  Federal  Government,  and  to  its 
legislative  department,  and  that  the  Constitution 
owes  its  very  existence  to  the  economic  exigency 
arising  from  the  lack  of  unified  control  of  commerce, 
we  may  still  marvel  at  the  willingness  of  the  framers 
to  make  this  grant  in  such  general  terms  and  without 
the  qualifications  upon  which  it  would  seem  natural 
for  the  States  to  have  insisted.  Chief  Justice  Mar¬ 
shall  referred  to  the  oppressed  and  degraded  state 
of  commerce  previous  to  the  adoption  of  the  Consti¬ 
tution.  “It  was  regulated  by  foreign  nations  with 
a  single  view  to  their  own  interests;  and  our  dis¬ 
united  efforts  to  counteract  their  restrictions  were 
rendered  impotent  by  want  of  combination.”  “It 
may  be  doubted,”  said  he,  “whether  any  of  the  evils 
proceeding  from  the  feebleness  of  the  federal  gov¬ 
ernment,  contributed  more  to  that  great  revolution 
which  introduced  the  present  system,  than  the  deep 
and  general  conviction,  that  commerce  ought  to  be 
regulated  by  Congress.”  “It  is  not,  therefore,  mat¬ 
ter  of  surprise,  that  the  grant  should  be  as  extensive 
as  the  mischief,  and  should  comprehend  all  foreign 
commerce,  and  all  commerce  among  the  States.”83 
In  no  respect  has  the  wisdom  of  the  founders  been 

63  Brown  v.  Maryland  (1827),  12  Wheaton,  pp.  445,  446. 
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more  completely  justified.  In  the  case  of  Debs  64 
Justice  Brewer  remarked  that  constitutional  provi¬ 
sions  do  not  change,  but  their  operation  extends  to 
new  matters  as  the  modes  of  business  and  the  habits 
of  life  vary  with  each  succeeding  generation.  The 
power  is  the  same.  The  extraordinary  thing  is  not 
that  the  power  does  not  change,  but  that  in  the  era 
of  railroads,  telegraphs,  telephones,  wireless  com¬ 
munication  and  distribution  of  electric  power,  the 
authority  granted  in  the  days  of  the  coach  and 
wagon,  the  sailing  vessel  and  canal  boat,  should  be 
adequate  to  the  most  varied  commercial  activities  on 
the  largest  scale  of  freedom  of  communications  and 
exchanges  that  the  world  has  ever  known.  The  com¬ 
merce  clause  has  not  been  enlarged;  it  has  simply 
been  applied.  The  fact  that  the  grant  was  broad 
and  was  closely  related  to  the  needs  of  a  developing 
country  has  given  to  the  Supreme  Court  its  weight¬ 
iest  responsibility  and  affords  the  clearest  vindica^ 
tion  of  the  exercise  of  its  distinctive  function.  It 
was  necessary  that  the  sound  judgment  of  the  Court 
should  match  the  wisdom  of  the  fathers  in  order  to 
make  such  a  scheme  work  satisfactorily. 

It  was  many  years  before  Congress  exercised  its 
power  over  interstate  commerce  to  any  important 
extent.  During  the  first  fifty  years,  only  five  cases 
involving  the  construction  of  the  commerce  clause 
were  brought  before  the  Supreme  Court;  and  up  to 
1870,  the  number  of  such  cases  was  only  thirty. 
Since  then,  the  number  has  increased  rapidly,  and 

64  (1895)  158  U.  S.  564,  591. 
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Federal  legislation  under  this  power  has  become  the 
most  significant  feature  of  the  legislative  history 
of  our  time.  Although  the  decisions  in  the  early 
period  were  few,  we  go  back  one  hundred  and  twelve 
years  to  find  the  announcement  of  the  principle 
which  has  been  the  guiding  star  of  the  Court.  Noth¬ 
ing  is  more  striking  in  our  constitutional  jurispru¬ 
dence  than  the  extent  to  which  fundamental  princi¬ 
ples  were  early  determined.  It  is  true  that  the 
questions  of  due  process  and  equal  protection  in 
relation  to  State  action  have  arisen  in  recent  years 
out  of  the  Fourteenth  Amendment.  But  the  doc¬ 
trine  of  implied  powers,  of  the  wide  scope  of  na¬ 
tional  authority  in  executing  the  enumerated  pow¬ 
ers,  was  laid  down  by  Marshall  in  1819  in  the  Mc¬ 
Culloch  case,65  and  it  is  in  accordance  with  the  ex¬ 
position  by  the  great  Chief  Justice  in  Gibbons  v. 
Ogden  66  in  1824  that  the  Supreme  Court  applies  the 
commerce  clause  in  the  twentieth  century.  We  go 
back  to  Marshall  for  the  best  definition  of  commerce. 
“ Commerce, ”  said  he,  “undoubtedly,  is  traffic,  but 
it  is  something  more :  it  is  intercourse.  It  describes 
the  commercial  intercourse  between  nations,  and 
parts  of  nations,  in  all  its  branches.”  67  It  is  to  Mar¬ 
shall  that  we  turn  for  the  description  of  the  power 
confided  to  Congress  and  its  scope.  “What  is  this 

66  4  Wheaton,  316. 

ee  9  Wheaton,  1. 
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power?  It  is  the  power  to  regulate;  that  is,  to  pre¬ 
scribe  the  rule  by  which  commerce  is  to  be  governed. 
This  power,  like  all  others  vested  in  Congress,  is 
complete  in  itself,  may  be  exercised  to  its  utmost  ex¬ 
tent,  and  acknowledges  no  limitations,  other  than  are 
prescribed  in  the  constitution.”  68  Again,  as  to  the 
supremacy  of  the  power  of  Congress,  he  said:  “If, 
as  has  always  been  understood,  the  sovereignty  of 
Congress,  though  limited  to  specified  objects,  is 
plenary  as  to  those  objects,  the  power  over  com¬ 
merce  with  foreign  nations,  and  among  the  several 
States,  is  vested  in  Congress  as  absolutely  as  it 
would  be  in  a  single  government,  having  in  its  con¬ 
stitution  the  same  restrictions  on  the  exercise  of  the 
power  as  are  found  in  the  constitution  of  the  United 
States.  *  *  *  Powerful  and  ingenious  minds,  tak¬ 
ing,  as  postulates,  that  the  powers  expressly  granted 
to  the  government  of  the  Union,  are  to  be  contracted 
by  construction,  into  the  narrowest  possible  com¬ 
pass,  and  that  the  original  powers  of  the  States  are 
retained,  if  any  possible  construction  will  retain 
them,  may,  by  a  course  of  well  digested,  but  refined 
and  metaphysical  reasoning,  founded  on  these  prem¬ 
ises,  explain  away  the  constitution  of  our  country, 
and  leave  it,  a  magnificent  structure,  indeed,  to  look 
at,  but  totally  unfit  for  use.  They  may  so  entangle 
and  perplex  the  understanding,  as  to  obscure  prin¬ 
ciples,  which  were  before  thought  quite  plain,  and  in¬ 
duce  doubts  where,  if  the  mind  w^ere  to  pursue  its 
own  course,  none  wTould  be  perceived.  In  such  a 
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case,  it  is  peculiarly  necessary  to  recur  to  safe  and 
fundamental  principles  to  sustain  those  principles, 
and,  when  sustained,  to  make  them  the  tests  of  the 
arguments  to  be  examined.’ ’ 69 

It  would  be  impossible  for  me  in  this  course  of  lec¬ 
tures  to  state,  much  less  to  attempt  to  appraise,  the 
numerous  decisions  of  the  Supreme  Court  on  this 
subject.  Almost  every  one  of  them  has  been  attend¬ 
ed  by  keen  controversy,  by  a  conflict  in  the  views  of 
the  ablest  men  of  the  time,  and  by  the  arguments  of 
eminent  counsel  in  opposition  to  the  opinion  finally 
dominant;  not  infrequently,  the  views  of  the  Court 
have  been  challenged  by  the  sharp  dissent  of  some 
of  its  members.  The  course  of  decisions  has  not 
been  free  from  inconsistencies.  Yet,  whatever  may 
be  said  of  this  or  that  decision  in  particular,  out  of 
all  the  debate  and  criticism  has  come  a  general  ac¬ 
quiescence,  I  believe,  in  the  established  doctrines  of 
the  Court.  In  considering  the  general  results  of  the 
work  of  the  Court  in  this  field,  a  distinction  may  be 
taken  between  what  may  be  called  the  negative 
effects  of  the  commerce  clause  and  affirmative  action 
taken  by  Congress  under  it.  The  commerce  clause 
itself,  without  action  by  Congress,  is  a  charter  of 
freedom  in  interstate  and  foreign  commerce  from 
State  interference  with  respect  to  those  activities 
wffiich  in  view  of  their  nature  demand  uniformity  of 
regulation,  if  they  are  to  be  regulated  at  all.  In 
such  matters,  the  silence  of  Congress  indicates  that 
this  freedom  is  to  be  left  unimpaired.  It  is  in  this 
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sense  that  it  has  been  held  that  the  States  cannot  im¬ 
pose  what  is  deemed  to  be  a  “direct  burden”  on  in¬ 
terstate  commerce.70  Thus,  the  States  cannot  tax 
interstate  commerce,  either  by  laying  the  tax  upon 
the  business  which  constitutes  such  commerce  or  up¬ 
on  the  privilege  of  engaging  in  it,  or  upon  the  re¬ 
ceipts,  as  such,  derived  from  it,  or  upon  persons  or 
property  in  transit  in  interstate  commerce.  The 
States  have  no  power  to  prohibit  interstate  trade  in 
legitimate  articles  of  commerce,  or  to  discriminate 
against  the  products  of  other  States,  or  to  exclude 
from  the  limits  of  the  State,  corporations  or  others 
engaged  in  interstate  commerce,  or  to  fetter  by  con¬ 
ditions  their  right  to  carry  it  on.  The  States  can¬ 
not  prescribe  the  rates  to  be  charged  for  transporta¬ 
tion  from  one  State  to  another,  or  subject  the  opera¬ 
tions  of  carriers  in  the  course  of  such  transportation 
to  requirements  that  are  unreasonable  or  that  pass 
beyond  the  bounds  of  suitable  local  protection.  A 
short  time  ago  the  Supreme  Court  in  an  opinion  by 
Justice  Sanford  decided  that  a  State  cannot  reg¬ 
ulate  the  rates  charged  by  a  local  electrical  corpora¬ 
tion  for  current  sold  to  a  corporation  of  an  adjoin¬ 
ing  State  for  use  in  that  State  and  delivered  at  the 
State  boundary.71  At  the  same  time,  it  was  ruled 
that  the  soliciting  of  passengers  and  the  sale  of 
steamship  tickets  and  orders  for  passage  between 
the  United  States  and  Europe  constitute  a  part  of 

to  Minnesota  Bate  Cases  (1913),  230  U.  S.  pp.  400-402. 
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foreign  commerce  with  which  the  State  could  not  in¬ 
terfere  by  requiring  licenses  to  engage  in  it.  The 
statute,  said  Justice  Butler  in  delivering  the  opin¬ 
ion,  was  a  “direct  burden”  on  that  commerce.72 

It  is  plain,  however,  that  if  the  States,  in  the  ab¬ 
sence  of  any  conflicting  congressional  action,  were 
denied  the  right  to  prescribe  any  rules  which  might 
affect  interstate  or  foreign  commerce,  their  interests 
would  be  seriously  impaired.  The  States  have  vast 
internal  commerce  which  is  their  special  concern. 
Their  legislation  for  the  purpose  of  protecting  that 
commerce,  where  it  does  not  impinge  on  Federal  ac¬ 
tion  within  the  Federal  sphere,  is  necessary.  In  the 
intimacy  of  commercial  relations  much  that  is  done 
in  the  superintendence  of  local  matters  may  have  an 
indirect  bearing  on  interstate  commerce.  The  devel¬ 
opment  of  local  resources,  and  the  extension  of  local 
facilities,  may  have  a  very  important  effect  upon 
communities  less  favored  and  to  an  appreciable  de¬ 
gree  may  alter  the  course  of  trade.  The  freedom  of 
local  trade  may  stimulate  interstate  commerce  while 
restrictive  measures  within  the  police  power  of  the 
State,  enacted  exclusively  with  respect  to  internal 
business,  may  in  their  reflex  influence  reduce  the 
volume  of  articles  transported  into  or  out  of  the 
States.  Aside  from  such  action,  the  power  of  the 
States  may  also  extend  to  interstate  and  foreign 
commerce  where  the  matter,  although  directly  relat¬ 
ing  to  such  commerce,  has  an  essentially  local  aspect. 
Thus,  there  necessarily  remains  to  the  States,  until 

72  Di  Santo  v.  Pennsylvania  (1927),  273  U.  S.  34. 
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Congress  acts  under  its  authority,  a  wide  range  for 
the  permissible  exercise  of  power  appropriate  to 
their  territorial  jurisdiction.  From  the  foundation 
of  the  Government,  certain  subjects  having  the  most 
obvious  and  direct  relation  to  interstate  and  foreign 
commerce  have,  with  the  acquiescence  of  Congress, 
been  controlled  by  State  legislation,  because  of  the 
necessity  that  they  should  not  go  unregulated  and 
that  their  regulation  should  be  adapted  to  varying 
local  exigencies.  Our  system  of  government  is  a 
practical  adjustment  by  which  the  national  authority 
as  conferred  by  the  Constitution  is  maintained  in  its 
full  scope  without  unnecessary  loss  of  local  efficiency. 
Illustrations  of  the  State  power,  to  which  I  have  just 
referred,  are  found  in  the  cases  of  pilotage,  local  im¬ 
provements  of  navigable  streams  and  harbors,  reg¬ 
ulation  of  wharfage  charges  and  tolls  for  the  use  of 
artificial  facilities  provided  by  the  State,  quarantine 
regulations  for  the  protection  of  health,  and  inspec¬ 
tion  laws  and  other  measures  to  safeguard  against 
fraud  and  imposition.  Congress  must  be  the  judge 
of  the  necessity  of  Federal  action  within  its  compe¬ 
tency,  and  its  paramount  power  always  enables  it  to 
intervene  at  its  discretion  for  the  complete  and  effec¬ 
tive  government  of  that  which  has  been  committed 
to  its  care,  and  for  this  purpose,  and  to  this  extent 
in  response  to  a  conviction  of  national  need,  to  dis¬ 
place  local  regulations  by  substituting  laws  of  its 
own.78 

This  important  principle,  governing  the  decision 

73  Minnesota  Bate  Cases,  230  U.  S.  pp.  402-412, 
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of  controversies  as  to  the  field  within  which  the  State 
power  can  be  exercised  in  the  absence  of  congres¬ 
sional  action,  was  established  by  the  Supreme  Court 
in  1851  in  the  case  of  Cooley  v.  Port  Wardens,7*  re¬ 
lating  to  pilotage,  Justice  Curtis  writing  the  opin¬ 
ion.  His  summary  which  gave  the  formula  for  solv¬ 
ing  some  of  the  most  difficult  problems  that  have  come 
before  the  Court  is  as  follows:  “Now  the  power  to 
regulate  commerce,  embraces  a  vast  field,  containing 
not  only  many,  but  exceedingly  various  subjects, 
quite  unlike  in  their  nature ;  some  imperatively  de¬ 
manding  a  single  uniform  rule,  operating  equally  on 
the  commerce  of  the  United  States  in  every  port ;  and 
some,  like  the  subject  now  in  question,  as  imperative¬ 
ly  demanding  that  diversity,  which  alone  can  meet 
the  local  necessities  of  navigation.  Either  absolute¬ 
ly  to  affirm,  or  deny  that  the  nature  of  this  power 
requires  exclusive  legislation  by  Congress,  is  to  lose 
sight  of  the  nature  of  the  subjects  of  this  power,  and 
to  assert  concerning  all  of  them,  what  is  really  ap¬ 
plicable  but  to  a  part.  Whatever  subjects  of  this 
power  are  in  their  nature  national,  or  admit  only  of 
one  uniform  system,  or  plan  of  regulation,  may  just¬ 
ly  be  said  to  be  of  such  a  nature  as  to  require  ex¬ 
clusive  legislation  by  Congress.”  That  could  not  be 
said  of  laws  for  the  regulation  of  pilotage  and  from 
the  beginning  that  subject  had  been  left  to  State 
legislation.  “How,  then,  can  we  say,”  continued 
Justice  Curtis,  “that  by  the  mere  grant  of  power  to 
regulate  commerce,  the  States  are  deprived  of  all 
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the  power  to  legislate  on  this  subject,  because  from 
the  nature  of  the  power  the  legislation  of  Congress 
must  be  exclusive.  This  would  be  to  affirm  that  the 
nature  of  the  power  is  in  any  case,  something  differ¬ 
ent  from  the  nature  of  the  subject  to  which,  in  such 
case,  the  power  extends,  and  that  the  nature  of  the 
power  necessarily  demands,  in  all  cases,  exclusive 
legislation  by  Congress,  while  the  nature  of  one  of 
the  subjects  of  that  power,  not  only  does  not  require 
such  exclusive  legislation,  but  may  be  best  provided 
for  by  many  different  systems  enacted  by  the  States, 
in  conformity  with  the  circumstances  of  the  ports 
within  their  limits.”  75 

When  Congress  acts  competently,  conflicting  State 
legislation  of  any  sort  must  yield.  It  was  upon  this 
ground  that  Chief  Justice  Marshall  rested  the  deci¬ 
sion  of  Gibbons  v.  Ogden,76  that  is,  that  the  legisla¬ 
tive  acts  of  New  York,  giving  to  Robert  R.  Livings¬ 
ton  and  Robert  Fulton  exclusive  navigation  of  all 
the  waters  within  the  jurisdiction  of  that  State  Avith 
boats  moved  by  fire  or  steam,  were  in  collision  Avith 
the  Acts  of  Congress  regulating  the  coasting  trade. 
A  corollary  of  this  proposition  is  that  if  Congress  by 
its  action  has  taken  possession  of  a  particular  field, 
State  action  in  the  same  field  is  negatived  although 
Congress  may  not  have  dealt  Avith  the  precise  point. 
Thus,  the  Supreme  Court  decided  that  Congress  had 
so  acted  on  the  subject  of  hours  of  labor  of  interstate 
raihvay  employees  by  the  Act  of  190777  as  to  preclude 

75  Id.,  pp.  319,  320. 
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the  State  during  the  period  between  the  date  of  that 
Act  and  the  time  that  it  went  into  effect  from  making 
a  regulation  affecting  the  hours  of  such  employees. 
As  the  authority  of  the  State  to  deal  with  the  matter 
existed  only  by  virtue  of  the  willingness  of  Congress, 
that  authority  ceased  when  Congress  manifested  its 
purpose  “to  call  into  play  its  exclusive  power.”78 
But  Congress  in  dealing  with  a  subject  within  its 
power  may  see  fit  to  circumscribe  its  regulation  and 
to  occupy  a  limited  field  so  that  the  State  may  still 
be  able  to  care  for  its  local  needs  without  proceeding 
contrary  to  the  congressional  action.79  The  question 
is,  —  Does  the  action  of  Congress,  fairly  inter¬ 
preted,  conflict  with  the  law  of  the  State?  These 
general  principles  established  by  the  Supreme  Court 
in  construing  the  commerce  clause  show  the  highest 
level  of  judicial  wisdom  and  statesmanship.  The 
difficulty  constantly  apparent  in  the  great  variety  of 
cases  brought  before  the  Court  lies  not  in  present 
disagreement  with  respect  to  these  principles  but  in 
applying  them. 

I  have  spoken  of  the  negative  effect  of  the  Consti¬ 
tution,  and  of  the  laws  under  its  authority,  that  is, 
their  effect  in  overriding  State  legislation.  Iiow  far 
does  the  power  of  Congress  go  in  its  affirmative  ac¬ 
tion  under  the  commerce  clause.  The  power  to  reg¬ 
ulate  is  the  power  “to  foster,  protect,  control  and 
restrain.”  80  Chief  Justice  Marshall  said  that  it  was 

Northern  Pacific  Railway  Co.  v.  Washington  (1912),  222  U.  S. 
370,  378. 

™  Savage  v.  Jones  (1912),  225  U.  S.  501. 

so  Second  Employers’  Liability  Cases  (1912),  223  U.  S.  1,  47. 
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as  wide  as  the  exigencies  which  called  it  into  exist¬ 
ence,  and  it  may  he  added  that  under  the  decisions 
of  the  Supreme  Court  it  remains  as  wide  as  the 
modern  exigencies  it  must  meet  in  relation  to  inter¬ 
state  and  foreign  commerce.  Few  lawyers,  forty 
years  ago,  would  have  dreamed  of  the  extensive 
schemes  of  Federal  legislation  which  have  success¬ 
fully  passed  judicial  scrutiny  as  to  their  constitu¬ 
tional  validity.  In  rapid  succession  we  have  had  the 
Interstate  Commerce  Act,  with  the  Hepburn  and 
Carmack  Amendments  and  those  of  the  Transporta¬ 
tion  Act,  1920 ;  the  Anti-Trust  Acts ;  the  Safety  Ap¬ 
pliance  Act ;  the  Hours  of  Service  Act ;  the  Employ¬ 
ers  ’  Liability  Act;  the  Adamson  Act;  the  Pure  Food 
and  Drugs  Act ;  the  Meat  Inspection  Act ;  the  White 
Slave  Traffic  Act;  the  Harrison  Narcotic  Act;  and 
many  others.  In  the  opinion  sustaining  the  second 
Employers’  Liability  Act,81  which  abrogated  the  fel¬ 
low-servant  rule  and  restricted  the  defenses  of  con¬ 
tributory  negligence  and  assumption  of  risk  (relat¬ 
ing  to  the  employees,  engaged  in  interstate  com¬ 
merce,  of  interstate  carriers),  Justice  Van  Devanter 
pointed  out  that  the  action  of  Congress  would  super¬ 
sede  the  State  action  which  previously  had  been  ap¬ 
propriate  and  had  been  taken  with  respect  to  sub¬ 
jects  falling  within  the  police  power  of  the  States. 
Congress  established  its  own  measure  of  liability, 
and  the  State  courts,  as  well  as  the  Federal  courts, 
/nust  recognize  it.  Congress  thereby  established  a 
policy  for  all,  and  that  policy  became  as  much  the 
si  Id.,  pp.  55,  57. 
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policy  of  the  States  as  if  the  act  had  emanated  from 
their  own  legislatures. 

There  are  three  outstanding  characteristics  of  the 
recent  legislation  of  Congress  under  the  commerce 
clause.  One  is,  not  simply  the  broad  action  of  Con¬ 
gress  in  relation  to  transactions  in  interstate  com¬ 
merce,  but  the  entry  of  Congress,  either  directly  or 
through  its  agencies,  into  what  many  had  supposed 
to  be  the  exclusive  province  of  the  State  in  dealing 
with  intrastate  activities.  This  has  not  been  due  to 
the  recognition  of  any  power  of  Congress  to  deal 
with  the  internal  concerns  of  the  State,  as  such,  but 
to  the  commingling  of  interstate  and  intrastate 
transactions,  so  that  the  government  of  the  one  in¬ 
volves  to  an  extent  the  government  of  the  other. 
In  the  case  of  railroads,  the  same  right  of  way,  ter¬ 
minals,  rails,  bridges  and  stations  are  used  for  both 
interstate  and  local  traffic.  Terminals,  facilities, 
and  connections  in  one  State  aid  the  carrier’s  entire 
business ;  securities  are  issued  against  the  entire  line 
without  reference  to  what  are  interstate  or  intrastate 
transactions.  It  thus  had  to  be  recognized  that 
wherever  the  interstate  and  intrastate  activities 
were  so  interwoven  that  the  regulation  of  the  one 
involved  the  control  of  the  other,  it  is  Congress  and 
not  the  State  that  is  entitled  to  prescribe  the  final 
and  dominant  rule,  for  otherwise  Congress  would  be 
denied  the  exercise  of  its  constitutional  authority, 
and  the  State,  and  not  the  Nation,  would  be  supreme 
within  the  national  field.  Thus,  in  order  to  avoid 
discrimination  against  interstate  traffic,  it  has  been 
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necessary  for  the  Interstate  Commerce  Commission 
acting  under  the  authority  of  Congress,  to  prescribe 
rules  governing  intrastate  transportation.82 

Another  characteristic  is  the  extension  of  the  au¬ 
thority  of  administrative  bodies  equipped  with  power 
to  determine  questions  of  fact  beyond  judicial  re¬ 
view,  providing  action  is  taken  within  the  authority 
properly  delegated  and  the  essentials  of  due  process 
are  observed.  Evils  must  be  controlled  and  the  ex¬ 
ercise  of  legislative  power  must  be  broad  enough  to 
cope  with  the  difficulty  of  solving  the  many  questions 
of  fact  in  a  host  of  particular  instances  which  lie 
within  the  sphere  of  the  application  of  legislative 
standards.  To  an  increasing  degree  the  activities  of 
commerce  are  falling  into  the  control  of  bureaus  and 
commissions. 

The  third  characteristic  is  that  Congress  in  estab¬ 
lishing  its  regulations  is  exercising  authority  closely 
akin  to  the  police  power.  The  Supreme  Court  has 
frequently  said  that  the  United  States  lacks  the 
police  power,  and  that  this  was  reserved  to  the 
States  by  the  Tenth  Amendment.83  What  is  meant 
by  this  ?  That  the  Federal  Government  has  no  gen¬ 
eral  governmental  authority  outside  the  powers 
granted  to  it.  “But  it  is  none  the  less  true  that 
when  the  United  States  exerts  any  of  the  powers 
conferred  upon  it  by  the  Constitution,  no  valid  ob¬ 
jection  can  be  based  upon  the  fact  that  such  exercise 

82  The  Shreveport  Case  (1914),  234  U.  S.  342;  Wisconsin  Railroad 
Commission  v.  Chicago,  B.  Q.  R.  R.  Co.  (1922),  257  U.  S.  563. 

83  Hamilton  v,  Kentucky  Distilleries  Co.  (1919),  251  U.  S.  146,  156. 
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may  be  attended  by  the  same  incidents  which  attend 
the  exercise  by  a  State  of  its  police  power,  or  that  it 
may  tend  to  accomplish  a  similar  purpose.”  84  What 
is  the  police  power  of  the  State?  It  is  the  power  to 
care  for  the  health,  safety,  morals  and  welfare  of  the 
people.  In  a  general  way,  it  extends  to  all  the  great 
public  needs.85  It  is  subject  in  its  exercise  to  limita¬ 
tions  of  both  the  State  and  the  Federal  constitutions. 
It  is  a  fallacy  to  suppose  that  it  cannot  be  overridden 
by  Federal  power.  It  is  overridden  whenever  Fed¬ 
eral  power  is  exercised  within  its  constitutional  lim¬ 
its  with  respect  to  any  conflicting  State  action.  The 
question,  when  the  Federal  Government  acts,  is 
whether  it  acts  within  the  limited  powers  conferred. 
Because  Congress  was  found  to  be  acting  within  its 
authority  over  interstate  commerce,  the  Supreme 
Court  sustained,  for  example,  the  interdiction  of  the 
carriage  from  one  State  to  another  of  lottery  tick¬ 
ets,80  of  impure  foods,87  of  diseased  animals,88  of 
women  for  purposes  of  prostitution.89  Acting  within 
the  scope  of  its  war  power  Congress  established  war¬ 
time  prohibition.90  These  measures  were  found  none 
the  less  to  be  within  the  authority  of  Congress  be¬ 
cause  they  had  the  quality  of  police  regulations. 

The  distinction  to  be  observed  is  between  the  ex- 

84  id. 

85  Noble  State  BanTc  v.  Haslcell  (1911),  219  U.  S.  104,  111. 

88  Lottery  Case  (1903),  188  IT.  S.  321,  357. 

Hipolite  Egg  Co.  v.  United  States  (1911),  220  U.  S.  45,  58. 

88  Reid  v.  Colorado  (1902),  187  U.  S.  137. 

89  Hoke  v.  United  States  (1913),  227  U.  S.  308,  322. 

so  Hamilton  v.  Kentucky  Distilleries  Co.  (1919),  251  U.  S.  146. 
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ercise  of  the  power  of  Congress  over  a  subject  com¬ 
mitted  to  it  and  its  attempt  to  establish  a  regulation 
over  a  subject  not  committed  to  it.  The  most  strik¬ 
ing  illustration  of  the  difficulty  in  maintaining  this 
distinction  is  in  the  first  child  labor  case,91  to  which  I 
have  already  alluded.  Congress  had  undertaken  to 
prohibit  the  transportation  in  interstate  commerce 
of  goods  made  in  a  factory  in  which,  within  thirty 
days  prior  to  the  removal  of  the  goods,  children  of  a 
certain  age  had  been  employed.  It  was  found  that 
the  goods  in  question  were  of  themselves  entirely 
harmless;  their  production  in  the  factory  was  not 
commerce,  and  the  power  of  Congress  did  not  extend 
to  that  production.  It  was  decided,  against  strong 
dissent,  that  Congress  wras  endeavoring  to  control 
production  within  the  State  under  the  guise  of  regu¬ 
lating  commerce  among  the  States.  Justice  Day, 
in  giving  the  opinion  of  the  Court,92  indicated  the  far- 
reaching  result  of  a  contrary  view  by  pointing  out 
that  if  Congress  could  thus  regulate  matters  en¬ 
trusted  to  local  authority,  by  the  prohibition  of  the 
movement  of  articles  in  interstate  commerce,  the 
power  of  the  States  over  local  matters  would  be 
eliminated  and  our  system  of  government  would 
practically  be  destroyed. 

Gi  Hammer  v.  Dagenhart  (1918),  247  U.  S.  251. 

82  Id.,  p.  276. 
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Jefferson,  who  was  in  Paris  when  the  Federal 
Convention  was  at  work,  wrote  to  Madison  in  De¬ 
cember,  1787,  expressing  general  approval  of  the 
Constitution  but  strongly  criticizing  the  absence  of 
a  bill  of  rights.  He  desired  such  a  declaration  “pro¬ 
viding  clearly  &  without  the  aid  of  sophisms  for  free¬ 
dom  of  religion,  freedom  of  the  press,  protection 
against  standing  armies,  restriction  against  monop¬ 
olies,  the  eternal  &  unremitting  force  of  the  habeas 
corpus  laws,  and  trials  by  jury  in  all  matters  of  fact 
triable  by  the  laws  of  the  land  &  not  by  the  law  of 
Nations.”  1  He  wished  “to  guard  liberty  against  the 
legislative  as  well  as  executive  branches  of  the  gov¬ 
ernment.”2  No  effort  had  been  made  in  the  Con¬ 
vention  to  incorporate  a  bill  of  rights  until  the  ses¬ 
sion  was  nearly  over  and  then  the  proposal  was  de¬ 
feated.  It  was  believed  to  be  unnecessary.  Ham¬ 
ilton,  in  the  Federalist,3  pointed  to  the  provisions  as 
to  impeachment,  habeas  corpus ,  bills  of  attainder 
and  ex  post  facto  laws,  prohibition  of  titles  of  no¬ 
bility,  trial  by  jury  in  cases  of  crime,  and  treason. 

1  Doct.  Hist.  Const.,  Vol.  IV,  p.  412. 

2  Letter  to  F.  Hopkinson,  March  13,  1789,  id.,  Vol.  V,  p.  159. 

a  No.  LXXXIV. 
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He  urged  that  the  inclusion  of  a  bill  of  rights  in  the 
sense  contended  for  would  be  dangerous  as  contain¬ 
ing  exceptions  to  powers  not  granted,  and  they  would 
afford  a  colorable  pretext  to  claim  more  than  were 
granted.  “For  why  declare  that  things  shall  not 
be  done  which  there  is  no  power  to  do?”  4  But  the 
popular  insistence  for  a  bill  of  rights  was  too  strong 
to  be  ignored.  Serious  fears  were  entertained  that 
the  powers  deemed  to  be  essential  to  the  Union 
might  be  exercised  in  a  manner  dangerous  to  liberty 
and  in  almost  every  Convention  by  which  the  Con¬ 
stitution  was  adopted  amendments  to  guard  against 
the  abuse  of  power  were  recommended.  The  first 
Congress  under  the  Constitution  made  response  to 
this  widespread  demand  by  submitting  twelve 
amendments,  of  which  ten  were  ratified.  These 
amendments  covered  freedom  of  religion,  of  speech, 
of  the  press,  and  the  right  of  petition;  the  right  of 
the  people  to  bear  arms  is  not  to  be  infringed;  abuses 
through  the  quartering  of  troops  are  controlled ;  un¬ 
reasonable  searches  and  seizures  are  forbidden;  trial 
for  a  capital  or  otherwise  infamous  crime  must  be  on 
presentment  or  indictment  of  the  grand  jury,  except 
in  the  army  and  navy  or  in  the  militia  when  in  actual 
service;  there  must  not  be  double  jeopardy;  wit¬ 
nesses  are  protected  against  compulsory  self-incrim¬ 
ination;  no  person  is  to  be  deprived  of  life,  liberty 
or  property  without  due  process  of  law ;  private 
property  is  not  to  be  taken  for  public  use  without 
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just  compensation;  protection  to  the  accused  in  crim¬ 
inal  prosecutions  is  provided  by  requiring  speedy 
and  public  trial  by  an  impartial  jury  of  the  State 
and  district  where  the  crime  was  committed,  con¬ 
frontation  of  witnesses,  the  privilege  of  compulsory 
process  for  obtaining  witnesses  and  the  assistance 
of  counsel  for  defense;  trial  by  jury  is  preserved  in 
civil  actions ;  excessive  bail,  excessive  fines  and  cruel 
and  unusual  punishments  are  prohibited;  the  enum¬ 
eration  of  certain  rights  in  the  Constitution  is  not  to 
be  construed  to  deny  or  disparage  others  retained  by 
the  people;  and  the  powers  not  delegated  to  the 
United  States,  nor  prohibited  to  the  States,  are  re¬ 
served  to  the  States  respectively,  or  to  the  people. 

These  ten  amendments  have  no  application  to  the 
State  governments;  they  apply  to  the  Federal  gov¬ 
ernment  alone*5  The  Constitution  prohibited  the 
States  from  passing  bills  of  attainder,  ex  post  facto 
laws,  or  laws  impairing  the  obligations  of  contracts,8 
but  it  was  not  until  the  adoption  of  the  Fourteenth 
Amendment,  in  1868,  that  State  action  was  subjected 
to  the  “due  process”  and  “equal  protection” 
clauses.  The  muniments  of  liberty  and  property  con¬ 
tained  in  the  first  ten  amendments  were  undoubtedly 
intended  to  give  protection  against  Congress  as  well 
as  against  the  executive  branch  of  the  government. 
The  maintenance  of  this  protection  as  against  both 
legislative  and  executive  action  rests  with  the  courts, 

&  Barron  v.  Baltimore  (1833),  7  Peters,  243,  250. 

8  Art.  I,  Sec.  10. 
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and  especially  with  the  Supreme  Court,  as  the  reposi¬ 
tory  of  the  judicial  power.  This  was  distinctly  stated 
by  Madison  who  was  the  leading  spirit  in  the  prep¬ 
aration  of  the  amendments.  Said  he:  “If  they  are 
incorporated  into  the  Constitution,  independent  tri¬ 
bunals  of  justice  will  consider  themselves  in  a  pecu¬ 
liar  manner  the  guardians  of  those  rights ;  they  will 
be  an  impenetrable  bulwark  against  every  assump¬ 
tion  of  power  in  the  Legislative  or  Executive ;  they 
will  be  naturally  led  to  resist  every  encroachment 
upon  rights  expressly  stipulated  for  in  the  Constitu¬ 
tion  by  the  declaration  of  rights.  ’  ’ 7 

How  far  has  this  expectation  been  realized  with 
respect  to  the  essentials  of  liberty?  A  few  illustra¬ 
tions  may  be  given.  Freedom  of  religion,  of  speech 
and  of  the  press,  are  among  the  first  of  these  essen¬ 
tials.  “Religion”  is  not  defined  in  the  Constitution 
and  it  is  necessary  to  recur  to  the  history  of  the 
times  in  which  the  provision  was  adopted.  Attempts 
had  been  made  in  some  of  the  Colonies  and  States 
to  legislate  not  only  in  respect  to  the  establishment 
of  religion,  but  as  to  its  doctrines  and  precepts  as 
well.  The  people  were  taxed  against  their  will  for 
the  support  of  religion,  and  sometimes  for  the 
support  of  particular  sects  to  whose  tenets  they 
did  not  subscribe.  There  were  punishments  for  a 
failure  to  attend  public  wmrship,  and  sometimes  for 
heretical  opinions.8  The  oppressive  measures  which 

7  Annals  of  Congress,  Vol.  I,  1st  Cong.,  1st  and  2d  Sess.,  p.  439. 

8  Reynolds  v.  United  States  (1879),  98  U.  S.  145,  162,  163;  Davis 
v.  Beason  (1890),  133  TJ.  S.  333,  342. 
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had  been  adopted,  and  the  cruelties  and  punishments 
which  had  been  inflicted,  by  the  governments  of  Eu¬ 
rope  to  compel  conformity  in  religious  beliefs  and 
modes  of  worship  to  the  views  of  the  most  numerous 
sect,  and  the  folly  of  attempting  in  that  way  to  con¬ 
trol  the  mental  operations  of  persons,  and  enforce 
an  outward  compliance  with  a  prescribed  standard, 
led  to  the  adoption  of  the  First  Amendment.  ‘ ‘It  was 
under  a  solemn  consciousness,”  to  use  the  words  of 
Story,  “of  the  dangers  from  ecclesiastical  ambition, 
the  bigotry  of  spiritual  pride,  and  the  intolerance  of 
sects,  thus  exemplified  in  our  domestic  as  well  as  in 
foreign  annals,  that  it  was  deemed  advisable  to  ex¬ 
clude  from  the  national  government  all  power  to  act 
upon  the  subject.”9  This  Amendment  providing 
“that  Congress  shall  make  no  law  respecting  an 
establishment  of  religion,  or  prohibiting  the  free  ex¬ 
ercise  thereof”  was  proposed  by  Madison  and  met 
the  views  of  the  advocates  of  religious  freedom.  In 
reviewing  these  facts,  Chief  Justice  Waite  deliver¬ 
ing  the  opinion  of  the  Supreme  Court  in  Reynolds  v. 
United  States  quoted  the  following  reply  by  Jeffer¬ 
son  to  an  address  to  him  by  a  committee  of  the  Dan¬ 
bury  Baptist  Association:  “Believing  with  you  that 
religion  is  a  matter  which  lies  solely  between  man 
and  his  God ;  that  he  owes  account  to  none  other  for 
his  faith  or  his  worship ;  that  the  legislative  powers 
of  the  government  reach  actions  only,  and  not  opin¬ 
ions,  —  I  contemplate  with  sovereign  reverence  that 

9  Story  on  the  Constitution,  Vol.  II,  Sec.  1879. 
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act  of  the  whole  American  people  which  declared 
that  their  legislature  should  ‘make  no  law  respecting 
an  establishment  of  religion  or  prohibiting  the  free 
exercise  thereof,’  thus  building  a  wall  of  separation 
between  church  and  State.  Adhering  to  this  expres¬ 
sion  of  the  supreme  will  of  the  nation  in  behalf  of 
the  rights  of  conscience,  I  shall  see  with  sincere  sat¬ 
isfaction  the  progress  of  those  sentiments  which 
tend  to  restore  man  to  all  his  natural  rights,  con¬ 
vinced  he  has  no  natural  right  in  opposition  to  his 
social  duties.”  10  Chief  Justice  Waite  said  that  this 
statement  coming  from  an  acknowledged  leader  of 
the  advocates  of  the  measure  “may  be  accepted  al¬ 
most  as  an  authoritative  declaration  of  the  scope  and 
effect  of  the  amendment.”  The  established  principle 
was  thus  declared  by  the  Supreme  Court  to  be: 
“Congress  was  deprived  of  all  legislative  power 
over  mere  opinion,  but  was  left  free  to  reach  actions 
which  were  in  violation  of  social  duties  or  subversive 
of  good  order.”11  Applying  this  principle,  the  Su¬ 
preme  Court  held  that  the  guaranteed  freedom  of 
religion  did  not  constitute  a  justification  of  polyg¬ 
amy  which  had  been  made  criminal  by  an  act  of  Con¬ 
gress  applicable  to  the  territories.12  The  First 
Amendment  could  not  be  invoked  as  a  protection 
against  legislation  for  the  punishment  of  acts  inimi¬ 
cal  to  the  good  order  and  morals  of  society.  It  is  the 

10  (1879),  98  U.  S.  p.  164. 

11  Id. 

12  Id.,  Davis  v.  Beason  (1890),  133  U.  S.  333. 
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function  of  the  Supreme  Court  to  maintain  this  bal¬ 
ance  between  the  constitutional  guarantees  of  liberty 
and  legislative  requirements  in  the  interest  of  the 
social  order. 

By  reason  of  our  happy  tradition,  there  was  little 
occasion  prior  to  the  Great  War  to  deal  with  viola¬ 
tions  of  the  First  Amendment  with  respect  to  the 
liberty  of  the  press  and  of  speech.  The  Sedition  Law 
of  1798  13  which  aroused  such  violent  antagonism  ex¬ 
pired  by  its  own  limitation  in  1801  and  did  not  come 
before  the  Supreme  Court.  The  historical  back¬ 
ground  of  the  provision  as  to  freedom  of  the  press 
is  familiar.  The  art  of  printing  had  been  looked 
upon  in  England,  as  in  other  countries,  as  a  matter 
of  State  and  subject  to  the  coercion  of  the  Crown. 
It  had  been  regulated  in  England  by  the  King’s  proc¬ 
lamations,  by  prohibitions,  charters  of  privilege  and 
licenses.  The  Long  Parliament  assumed  the  same 
powers  as  those  which  had  been  exercised  by  the 
Star  Chamber  with  respect  to  licensing  books  and 
during  the  Commonwealth  ordinances  were  issued 
for  that  purpose  founded  principally  upon  a  Star 
Chamber  decree.  A  similar  statute  was  passed  after 
the  Restoration,  but  because  of  the  resistance  of  Par¬ 
liament  was  permitted  to  expire  in  1694  and  was  not 
revived.14  In  other  countries,  the  press  had  been 
shackled  and  “compelled  to  speak  only  in  the  timid 
language  which  the  cringing  courtier  or  the  caprici- 

is  1  Statutes  at  Large,  596. 

14  Story  on  the  Constitution,  Vol.  II,  See.  1882. 
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ons  inquisitor,  should  license  for  publication.” 15 
“The  main  purpose  of  such  constitutional  provi¬ 
sions,”  it  has  been  said,  “is  ‘to  prevent  all  such 
previous  restraints  upon  publications  as  had  been 
practiced  by  other  governments,’  and  they  do  not 
prevent  the  subsequent  punishment  of  such  as  may 
be  deemed  contrary  to  the  public  welfare.”  16  Libel 
and  attempts  to  disturb  the  public  peace  and  to  sub¬ 
vert  the  government  are  left  subject  to  appropriate 
penalties.  It  is  obvious,  however,  that  if  the  freedom 
of  the  press  meant  no  more  than  immunity  from  re¬ 
straint  in  advance  of  publication,  and  if  the  legisla¬ 
tive  power  extended  without  restriction  to  the  pun¬ 
ishment  of  the  publication  after  it  had  been  made, 
the  immunity  would  be  of  little  value.  The  tests  to  be 
applied  to  freedom  both  of  the  press  and  of  speech 
were  laid  down  by  the  Supreme  Court  in  the  cases 
arising  under  the  Espionage  Act  of  1917.17  There 
were  four  of  these  cases  in  which  the  decisions  of  the 
Court  were  unanimous.18  It  was  recognized  that  the 
constitutional  prohibition  was  not  confined  to  pre¬ 
vious  restraint  of  publication,  although  that  might 
have  been  its  main  purpose.  The  question  in  every 
case  was  whether  the  words  were  used  in  such  cir¬ 
cumstances  and  were  of  such  a  nature  as  to  create 

is  Id.,  Sec.  1881. 

is  Patterson  v.  Colorado  (1907),  205  U.  S.  464,  462. 

ii  40  Statutes  at  Large,  217,  219. 

is  Schenclc  v.  United  States  (1919),  249  U.  S.  47;  Sugarman  v. 
United  States  (1919),  249  U.  S.  182;  Frohwerk  v.  United  States 
(1919),  249  U.  S.  204;  Debs.  v.  United  States  (1919),  249  U.  S.  211. 
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“a  clear  and  present  danger”  that  they  will  bring 
about  the  substantive  evils  that  Congress  had 
the  right  to  prevent.  It  is  a  question  of  “prox¬ 
imity  and  degree.”  When  a  nation  is  at  war 
many  things  that  might  be  said  in  time  of  peace 
are  such  a  hindrance  to  its  effort  that  their  ut¬ 
terance  cannot  be  endured  and  no  court  could  re¬ 
gard  them  as  protected  by  any  constitutional  right.10 
“The  most  stringent  protection  of  free  speech,”  said 
Justice  Holmes,  “would  not  protect  a  man  in  falsely 
shouting  fire  in  a  theater,  and  causing  a  panic.  It 
does  not  even  protect  a  man  from  an  injunction 
against  uttering  words  that  may  have  all  the  effect 
of  force.”  Liability  for  words  that  had  the  conse¬ 
quence  of  causing  an  actual  obstruction  of  the  re¬ 
cruiting  service  could  be  enforced.  So,  if  the  act, 
(speaking,  or  circulating  a  paper)  its  tendency  and 
the  intent  with  which  it  is  done,  are  the  same,  there 
would  be  no  ground  for  saying  that  success  alone 
warrants  making  the  act  a  crime.20  In  later  cases,21 
there  was  a  sharp  division  in  the  Court,  but  this  ap¬ 
parently  was  with  respect  to  the  application  of  these 
principles  to  particular  facts  rather  than  as  to  the 
principles  themselves.  The  division  in  the  Court 
illustrates  the  vast  importance  of  its  function,  as, 
after  all,  the  protection  both  of  the  rights  of  the  in- 

19  Schcnclc  v.  United  States,  249  U.  S.  p.  52. 

20  Id. 

21  Ah rams  v.  United  States  (1919),  250  U.  S.  616;  Schaefer  v. 
United  States  (1920),  251  U.  S.  466;  Pierce  v.  United  States  (1920), 
252  U.  S.  239. 
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dividual  and  of  those  of  society  rests  not  so  often  on 
formulas,  as  to  which  there  may  be  agreement,  but 
on  a  correct  appreciation  of  social  conditions  and  a 
true  appraisal  of  the  actual  effect  of  conduct. 

In  order  to  make  it  unnecessary  to  recur  to  the 
subject,  I  may  say  at  this  point  that  it  was  once  re¬ 
marked  in  an  opinion  of  the  Supreme  Court  that  the 
Constitution  did  not  impose  on  the  States  any  obli¬ 
gation  to  maintain  the  right  of  free  speech.22  But 
this  remark  has  been  withdrawn  and  in  the  Gitlow 
case  23  reviewing  a  conviction  under  the  laws  of  the 
State  of  New  York,  the  Court  assumed  that  freedom 
of  speech  and  of  the  press,  protected  by  the  First 
Amendment  from  abridgment  by  Congress,  is  among 
the  fundamental  personal  rights  and  liberties  pro¬ 
tected  by  the  due  process  clause  of  the  Fourteenth 
Amendment  from  impairment  by  the  States.  On  this 
assumption,  it  was  decided  that  a  State  in  the  exer¬ 
cise  of  its  police  power  may  punish  those  who  abuse 
this  freedom  “by  utterances  inimical  to  the  public 
welfare,  tending  to  corrupt  public  morals,  incite  to 
crime,  or  disturb  the  public  peace.”24  The  statute 
which  was  upheld  in  that  case  penalized  utterances 
advocating  the  overthrow  of  organized  government 
by  force,  violence  or  any  unlawful  means.  The  ques¬ 
tion  was  considered  in  the  light  of  the  principle  that 
the  State  was  primarily  the  judge  of  regulations  re- 

22  Prudential  Insurance  Co.  v.  Cheek  (1922),  259  U.  S.  530,  538. 

23  Gitlow  v.  New  York  (1925),  268  U.  S.  652,  666. 

2<  Id.,  p.  667. 
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quired  for  the  protection  of  the  public,  and  that  its 
police  statutes  could  be  declared  unconstitutional 
only  if  they  were  of  an  arbitrary  character.  The 
minority  did  not  disagree  with  the  opinion  of  the 
Court  as  to  the  scope  of  the  Fourteenth  Amendment, 
but  thought  that  the  test  should  be  that  laid  down 
by  the  full  court  under  the  Federal  Espionage  Act 
to  which  I  have  alluded.25 

The  question  as  to  the  extent  of  the  freedom  of 
the  press  also  arises  in  proceedings  for  contempt  of 
court.  Many  years  ago  Congress  passed  an  act  pro¬ 
viding  that  the  Federal  courts  should  have  authority 
to  punish  for  contempt  by  fine  or  imprisonment,  at 
the  discretion  of  the  court,  when  the  misbehavior  was 
in  their  presence  or  so  near  thereto  as  to  obstruct  the 
administration  of  justice.28  A  Toledo  newspaper, 
while  a  suit  was  pending  in  the  Federal  court  in¬ 
volving  the  validity  of  a  municipal  ordinance  relat- 

25  Id.,  pp.  670,  671,  672,  673.  Since  this  lecture  was  delivered,  the 
Supreme  Court  has  followed  the  Gitlow  case  in  Whitney  v.  California 
(May  16,  1927)  sustaining  the  Criminal  Syndicalism  Act  of  that 
State.  It  was  held  that  the  statute  was  not  an  arbitrary  exercise  of 
the  police  power  of  the  State,  as  the  “essence  of  the  offense  de¬ 
nounced  by  the  Act  is  the  combination  with  others  in  an  association 
for  the  accomplishment  of  the  desired  ends  through  the  advocacy  and 
use  of  criminal  and  unlawful  methods.”  While  Justices  Brandeis 
and  Holmes  concurred  in  the  result  because  the  errors  alleged  were 
not  properly  before  the  Court,  they  dissented  from  the  reasoning  of 
the  Court ’s  opinion.  They  urged  that  ‘  ‘  the  necessity  which  is  es¬ 
sential  to  a  valid  restriction  does  not  exist  unless  speech  would  pro¬ 
duce,  or  is  intended  to  produce,  a  clear  and  imminent  danger  of  some 
substantive  evil  which  the  State  constitutionally  may  seek  to  prevent.” 

26  4  Statutes  at  Large,  487. 
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ing  to  street  railway  fares,  challenged  the  right  of 
the  court  to  grant  relief  and  made  its  proceedings 
the  subject  of  extreme  criticism.  Proceedings  were 
instituted  to  punish  for  contempt  and  the  newspa¬ 
per’s  comments  on  this  action  were  then  charged  to 
be  a  further  contempt.  The  case  came  before  the 
Supreme  Court  to  determine  the  power  of  the  court 
below  to  inflict  punishment.27  Chief  Justice  White 
delivering  the  opinion  observed  that  the  “safeguard¬ 
ing  and  fructification  of  free  and  constitutional  in¬ 
stitutions  is  the  very  basis  and  mainstay  on  which 
the  freedom  of  the  press  rests,  and  that  freedom, 
therefore,  does  not  and  cannot  be  held  to  include  the 
right  virtually  to  destroy  such  institutions.”  It  ap¬ 
peared  from  the  findings,  which  were  considered  to 
be  adequately  supported  by  the  evidence,  that  the 
publications  tended,  and  were  intended,  to  provoke 
public  resistance  to  an  injunction  order  and  consti¬ 
tuted  an  attempt  to  intimidate  —  at  least  unduly  to 
influence  —  the  District  Judge.  In  this  view,  the 
right  to  punish  was  sustained.28  The  situation  with 
which  the  trial  court  had  to  deal  was  said  to  be  con¬ 
trolled  by  “the  reasonable  tendencies  of  the  acts 
done”  and  not  by  extreme  assumptions.  Justice 
Holmes,  with  whom  Justice  Brandeis  concurred  in 
dissent,  thought  that  the  provision  of  the  statute  as 
to  misbehavior  “in  their  presence,  or  so  near  thereto 
as  to  obstruct  the  administration  of  justice”  meant 

27  Toledo  Newspaper  Co.  v.  United  States  (1918),  247  U.  S.  402. 

28  Id.,  pp.  419-421. 
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“so  near  as  actually  to  obstruct — and  not  merely 
near  enough  to  threaten  a  possible  obstruction.”  As¬ 
suming  an  imminent  possibility  of  obstruction  to  be 
sufficient,  he  thought  that  there  was  no  emergency 
in  the  instant  case.  He  said:  “I  would  go  as  far  as 
any  man  in  favor  of  the  sharpest  and  most  summary 
enforcement  of  order  in  court  and  obedience  to  de¬ 
crees,  but  when  there  is  no  need  for  immediate  ac¬ 
tion,  contempts  are  like  any  other  breach  of  law  and 
should  be  dealt  with  as  the  law  deals  with  other  il¬ 
legal  acts.  ” 29  It  will  be  observed  that  the  division  in 
the  Court  apparently  rested  on  the  effect  of  what  had 
been  done  and  said  rather  than  on  the  appropriate 
rule  of  law  to  be  applied. 

The  Fourth  Amendment,  safeguarding  against  un¬ 
reasonable  searches  and  seizures,  was  interpreted 
in  the  opinion  of  Justice  Bradley  in  the  case  of  Boyd 
v.  United  States.30  It  was  decided  that  it  did  not  re¬ 
quire  an  actual  entry  upon  premises,  and  search  for 
and  seizure  of  property,  to  violate  this  amendment, 
but  that  a  compulsory  production  of  a  party’s  pri¬ 
vate  books  and  papers  to  be  used  against  himself  or 
his  property  in  a  criminal,  or  penal  proceeding  or  for 
a  forfeiture,  was  within  the  spirit  and  meaning  of 
the  constitutional  provision.  “Papers,”  said  the 
court,  quoting  from  Lord  Camden,  “are  the  owner’s 
goods  and  chattels;  they  are  his  dearest  property.” 
It  was  in  this  opinion  that  Justice  Bradley  sounded 

29  Id.,  pp.  423-426. 

so  (1886),  116  U.  S.  616. 


170  The  Supreme  Court  of  the  United  States 


his  eloquent  warning  against  permitting  invasions  of 
constitutional  rights  because  they  were  of  a  relative¬ 
ly  mild  and  but  slightly  offensive  character;  “illegit¬ 
imate  and  unconstitutional  practices  get  their  first 
footing  in  that  way,  namely:  by  silent  approaches 
and  slight  deviations  from  legal  modes  of  procedure. 
This  can  only  be  obviated  by  adhering  to  the  rule 
that  constitutional  provisions  for  the  security  of 
person  and  property  should  be  liberally  construed. 
A  close  and  literal  construction  deprives  them  of 
half  of  their  efficacy  and  leads  to  gradual  deprecia¬ 
tion  of  the  right,  as  if  it  consisted  more  in  sound 
than  in  substance.  It  is  the  duty  of  the  courts  to  be 
watchful  for  the  constitutional  rights  of  the  citizen, 
and  against  any  stealthy  encroachments  thereon. 
Their  motto  should  be  obsta  principiis .”  31  Down  to 
the  adoption  of  the  Eighteenth  Amendment,  and  the 
passage  of  the  Volstead  Act,  there  was  comparative¬ 
ly  little  occasion  for  the  Supreme  Court  to  construe 
the  Fourth  Amendment.  The  new  policy  has  raised 
many  questions.  There  was  elaborate  examination 
of  some  of  these  in  a  recent  opinion  of  Chief  Justice 
Taft.32  The  Chief  Justice  said  that  the  Fourth 
Amendment  “is  to  be  construed  in  the  light  of  what 
was  deemed  an  unreasonable  search  and  seizure 
when  it  was  adopted,  and  in  a  manner  which  will 
conserve  public  interests  as  well  as  the  interests  and 
rights  of  individual  citizens.”  After  an  extended 

31  Id.,  pp.  627,  635. 

32  Carroll  v.  United  States  (1925),  267  U.  S.  132. 
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review  of  legislation,  the  conclusion  was  reached 
that  practically  since  the  beginning  of  the  govern¬ 
ment,  the  guaranty  of  the  Fourth  Amendment  had 
been  construed  as  recognizing  a  difference  between 
a  search  of  a  store,  dwelling  house  or  other  structure 
with  respect  to  which  a  proper  official  warrant  read¬ 
ily  may  be  obtained,  and  a  search  of  a  ship,  motor- 
boat,  wagon  or  automobile  for  contraband  goods, 
where  it  is  not  practicable  to  secure  a  warrant  be¬ 
cause  the  vehicle  can  be  quickly  moved  out  of  the 
locality  or  jurisdiction.  With  this  qualification  as  to 
the  right  of  search  without  a  warrant,  it  was  said 
that  those  lawfully  within  the  country  and  entitled 
to  use  the  public  highways  have  a  right  to  free  pas¬ 
sage  without  interruption  or  search,  unless  there  is 
known  to  a  competent  official,  authorized  to  search, 
probable  cause  for  belief  that  their  vehicles  are  car¬ 
rying  contraband  or  illegal  merchandise.  It  was  said 
further  that  the  right  to  search  and  the  validity  of 
the  seizure  are  not  dependent  upon  the  right  to  ar¬ 
rest,  but  on  the  reasonable  cause  of  the  civil  officer 
for  belief  that  the  contents  of  the  vehicle  offend 
against  the  law.  Probable  cause  exists  “if  the  facts 
and  circumstances  before  the  officer  are  such  as  to 
warrant  a  man  of  prudence  and  caution  in  believing 
that  the  offense  has  been  committed.”  33 

Despite  the  safeguards  which  the  Fifth  and  Sixth 
Amendments  provided  for  the  accused,  and  the  ob¬ 
servance  of  them,  the  conduct  of  the  Federal  Judges 
83  Id.,  pp.  149,  153,  154,  158,  159,  161. 
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in  criminal  prosecutions  at  the  very  outset  called 
forth  severest  condemnation.  This  was  due  to  the 
rulings  at  Circuit  that,  in  the  absence  of  acts  of 
Congress  defining  offenses,  persons  were  subject  to 
indictment  and  punishment  under  the  English  com¬ 
mon  law.34  Able  and  conscientious  judges  took  this 
view.  The  common  law,'  it  was  said,  was  a  part  of 
our  jurisprudence,  and  crimes  must  not  go  unpun¬ 
ished.  Chief  Justice  Ellsworth  developing  this  doc¬ 
trine  in  a  charge  at  Circuit,  told  the  jury  that  it 
might  indict  for  “acts  manifestly  subversive  of  the 
National  Government,  or  of  some  of  the  powers  spec¬ 
ified  in  the  Constitution.  ’  ’  He  said  that  it  was  not 
necessary  that  Congress  should  define  the  offense, 
but  that  “by  the  rules  of  a  known  law,  matured  by 
the  reason  of  ages  and  which  Americans  have  ever 
been  tenacious  of  as  a  birthright,  you  will  decide 
what  acts  are  misdemeanours,  on  the  ground  of  their 
opposing  the  existence  of  the  National  government 
or  the  efficient  exercise  of  its  legitimate  powers.”35 
This  defiance  of  the  American  instinct  of  liberty 
caused  a  profound  reaction.  “The  Common  Law  of 
England!  May  wholesome  statutes  soon  root  out 
this  engine  of  oppression  from  America!”36  was  a 
popular  toast  of  the  Republicans  at  Boston.  The 
Federal  Judges  added  to  their  unpopularity  by  the 
manner  in  which  they  enforced  the  Sedition  Law,37 

84  Beveridge ’s  Marshall,  Vol.  Ill,  pp.  23  et  seq. 

85  Warren,  op.  cit.,  Vol.  I,  p.  162. 

88  Beveridge,  op.  cit.,  Vol.  Ill,  p.  24. 

87  1  Statutes  at  Large,  596 ;  Beveridge,  op.  cit.,  Vol.  Ill,  p.  29. 
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and  by  their  habit  of  making  their  charges  to  the 
jury  at  Circuit  the  vehicle  for  political  addresses. 
What  we  have  come  to  recognize  as  the  appropriate 
judicial  demeanor  was  not  an  early  tradition,  and  is 
due  more  to  the  response  which  became  necessary  to 
the  public  demand  for  complete  impartiality  in 
judges,  and  for  their  aloofness  from  politics,  than 
to  any  magic  effect  of  the  wearing  of  the  judicial 
robe.  The  Supreme  Court  in  1812  decided  that  the 
courts  of  the  United  States  have  no  common  law 
jurisdiction  in  criminal  cases.  Justice  Johnson  gave 
the  opinion,  saying,  “Although  this  question  is 
brought  up  now  for  the  first  time  to  be  decided  by 
this  Court,  we  consider  it  as  having  been  long  since 
settled  in  public  opinion.  *  *  *  The  legislative  au¬ 
thority  of  the  Union  must  first  make  an  act  a  crime, 
affix  a  punishment  to  it,  and  declare  the  Court  that 
shall  have  jurisdiction  of  the  offense.”38  This  was 
said  to  be  the  opinion  of  the  majority.  Four  years 
later,  a  colloquy  showed  that  the  minority  had  not 
yielded  their  views.  Justice  Story  was  still  obdurate, 
but  the  decision  stood.39 

The  protection  of  the  Fifth  and  Sixth  Amendments 
to  persons  accused  of  crime  extends  beyond  the  safe¬ 
guards  which  would  be  included  under  the  clause  re¬ 
lating  to  due  process  of  law.  Thus,  in  the  Federal 
courts,  in  the  case  of  a  capital  or  otherwise  infamous 
crime,  there  must  be  a  presentment  or  indictment  of 

38  United  States  v.  Hudson,  7  Cranch,  32. 

39  United  States  v.  Coolidge  (1816),  1  Wheaton,  415,  416. 
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a  grand  jury.  This  is  not  necessary  in  a  State  unless 
required  by  State  law.40  The  requirement  of  due  pro¬ 
cess  under  the  Fourteenth  Amendment  does  not  make 
a  trial  by  jury  necessary  in  a  State  prosecution,41 
but  there  must  be  such  a  trial  in  criminal  prosecu¬ 
tions  in  the  Federal  courts.  The  protection  against 
compulsory  self-incrimination  guaranteed  by  the 
Fifth  Amendment  as  against  Federal  action  does  not 
extend  to  State  action,  and  the  State  is  free,  if  it 
chooses  by  its  Constitution  and  laws  so  to  provide, 
to  compel  persons  to  be  witnesses  against  themselves 
in  a  criminal  prosecution.42  The  provision  of  the 
Federal  Constitution  as  to  jury  trials  extends  under 
the  Seventh  Amendment  to  civil  suits  at  common  law 
in  the  Federal  courts  when  more  than  twenty  dollars 
are  involved.  The  Supreme  Court  has  gone  so  far 
as  to  hold  that  when  a  Circuit  Court  of  Appeals 
found  that  there  was  not  sufficient  evidence  to  sus¬ 
tain  a  general  verdict  for  the  plaintiff,  and  that  the 
trial  court  should  have  so  instructed  the  jury,  the 
appellate  court  could  not,  on  the  reversal  of  the 
judgment,  direct  in  accordance  with  the  State  prac¬ 
tice  that  judgment  should  be  entered  for  the  defend¬ 
ant  but  must  award  a  new  trial.43 

It  will  be  convenient  to  consider  the  due  process 
clauses  of  the  Fifth  Amendment  and  Fourteenth 

40  Hurtado  v.  California  (1884),  110  U.  S.  516. 

41 Maxwell  v.  Dow  (1900),  176  U.  S.  581;  Turney  v.  Ohio  (March 
7,  1927). 

42  Twining  v.  New  Jersey  (1908),  211  U.  S.  78. 

43  Slocum  v.  New  York  Life  Ins.  Co.  (1913),  228  U.  S.  364. 
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Amendment  together  as  the  language  of  both  is  sub¬ 
stantially  the  same,  —  the  one  binding  the  Federal 
government  and  the  other  the  States.  But,  before 
doing  this,  I  may  refer  briefly  to  the  decisions  of  the 
Supreme  Court  on  some  of  the  questions  raised  by 
the  three  amendments  to  the  Federal  Constitution 
which  were  adopted  at  the  close  of  the  Civil  War. 
The  Thirteenth  Amendment  provided  that  neither 
slavery  nor  involuntary  servitude,  except  as  a  pun¬ 
ishment  for  crime  on  due  conviction,  should  exist 
within  the  United  States  or  any  place  subject  to  their 
jurisdiction.  This  language  reproduced  the  historic 
words  of  the  Ordinance  of  1787  for  the  government 
of  the  Northwest  Territory.  While  the  immediate 
concern  was  with  African  slavery,  the  Amendment 
was  not  limited  to  that.  It  was  a  charter  of  uni¬ 
versal  civil  freedom  for  all  persons,  of  whatever 
race,  color  or  estate,  under  the  flag.  Involuntary 
servitude  has  a  larger  meaning  than  slavery.  It 
was  well  understood  that,  in  the  form  of  apprentice¬ 
ship  for  long  terms,  as  it  had  been  practiced  in  the 
West  India  Islands,  on  the  abolition  of  slavery  by 
the  English  government,  or  by  reducing  the  slaves 
to  the  condition  of  serfs  attached  to  the  plantation, 
the  purpose  of  the  article  might  be  evaded 
if  only  the  word  “ slavery”  were  used.44  Under 
the  Amendment  Congress  properly  prohibited  peon¬ 
age.45  The  plain  intention  was  to  render  impossible 

**  Slaughter  House  Cases  (1873),  16  Wallace,  p.  69. 

45  Act  of  March  2,  1867,  Chap.  187;  14  Statutes  at  Large,  546; 
U.  S.  Rev.  Stat.  Secs.  1990,  5526;  Clyatt  v.  United  States  (1905), 
197  U.  S.  207. 
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any  state  of  bondage,  to  make  labor  free,  by  prohib¬ 
iting  that  control  by  which  the  personal  service  of 
one  man  is  disposed  of  or  coerced  for  another’s 
benefit,  which  is  the  essence  of  involuntary  servitude. 
In  this  view  of  the  scope  of  the  Amendment,  a  statute 
of  Alabama  was  held  to  be  invalid,  by  which  refusal 
to  work,  where  an  employee  had  not  repaid  an  ad¬ 
vance  of  money,  was  made  prima  facie  evidence  of 
an  intent  to  defraud  and  punishable  as  a  criminal 
offense.  The  Act  of  Congress  nullified  State  legis¬ 
lation  which  sought  to  compel  service  or  labor  by 
making  it  a  crime  to  refuse  or  fail  to  perform  it,  as 
such  laws  would  furnish  the  readiest  means  of  com¬ 
pulsion.  The  exception  in  the  Amendment  as  to 
punishment  for  crimes  does  not  destroy  the  pro¬ 
hibition.  The  State  may  not  compel  a  man  to  labor 
for  another  in  payment  of  a  debt.46  An  amusing  in¬ 
stance  of  the  perversity  of  the  arguments  sometimes 
addressed  to  the  Court  on  constitutional  questions 
was  what  the  Supreme  Court  called  ‘  ‘  the  rather  sin¬ 
gular  ground”  of  a  recent  attack  on  provisions  of 
the  New  York  laws  relating  to  apartment  houses. 
It  was  contended  by  counsel  that  the  law  making  it 
a  misdemeanor  for  a  landlord,  or  agent  or  janitor, 
intentionally  to  fail  to  furnish  water,  heat,  light, 
elevator,  telephone  or  other  service  which  the  lease 
required,  constituted  “involuntary  servitude”!47 

The  Fourteenth  Amendment  (Section  1)  provides 

46  Bailey  v.  Alabama  (1911),  219  TJ.  S.  219. 

47  Marcus  Brown  Holding  Co.  v.  Feldman  (1921),  256  U.  S.  170, 
199. 
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that  all  persons  born  or  naturalized  in  the  United 
States,  and  subject  to  its  jurisdiction,  “are  citizens 
of  the  United  States  and  of  the  State  wherein  they 
reside.”  “No  State  shall  make  or  enforce  any  law 
which  shall  abridge  the  privileges  or  immunities  of 
citizens  of  the  United  States ;  *  *  V’  Congress  was 
empowered  to  enforce  the  provisions  of  the  article 
by  appropriate  legislation.  What  was  the  effect  of 
these  solemn  sentences  written  into  the  fundamental 
law  as  the  outcome  of  civil  war?  Had  they  changed 
the  structure  of  our  government?  There  were  not 
wanting  opinions  that  they  had.  The  argument  was 
that  a  citizen  of  a  State  was  now  only  a  citizen  of 
the  United  States  residing  in  that  State.  The  fun¬ 
damental  rights,  privileges  and  immunities  which 
belonged  to  him  as  a  free  man  and  a  free  citizen, 
now  belonged  to  him  as  a  citizen  of  the  United  States 
and  were  not  dependent  upon  his  citizenship  of  any 
State.  The  Amendment  did  not  attempt  to  confer 
any  new  privileges  or  immunities  upon  citizens  or 
to  enumerate  or  define  those  already  existing.  It 
assumed  that  there  were  such  privileges  and  im¬ 
munities  which  belonged  of  right  to  citizens  as  such 
and  ordained  that  they  should  not  be  abridged  by 
State  legislation.  If  this  inhibition  had  no  reference 
to  privileges  and  immunities  of  this  character,  but 
only  referred  to  such  privileges  and  immunities  as 
were  before  its  adoption  specially  designated  in  the 
Constitution  or  necessarily  implied  as  belonging  to 
citizens  of  the  United  States,  it  was  a  vain  and  idle 
enactment,  which  accomplished  nothing,  and  most 
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unnecessarily  excited  Congress  and  the  people  on 
its  passage.  With  the  privileges  and  immunities 
thus  designated  no  State  could  have  ever  interfered 
by  its  laws;  the  supremacy  of  the  Constitution  and 
the  laws  of  the  United  States  always  had  controlled 
State  legislation  of  that  character.  But  if  the 
Amendment  referred  to  the  natural  and  inalienable 
rights  which  belonged  to  all  citizens,  the  inhibition 
had  a  profound  significance  and  consequence.  Such 
was  the  contention.48 

This  fundamental  question  came  before  the  Su¬ 
preme  Court  in  the  Slaughter  House  Cases.*9  Louis¬ 
iana  had  granted  exclusive  privileges  for  maintain¬ 
ing  stock  yards  and  slaughter  houses  and  it  was  con¬ 
tended  that  the  grant  constituted  an  invasion  of  the 
private  rights  secured  by  the  Amendment.  There 
was  a  sharp  division  in  the  Court.  Its  opinion  was 
delivered  by  one  of  the  most  eminent  jurists  who 
have  adorned  the  bench,  Justice  Samuel  F.  Miller. 
All  the  members  of  the  Court  recognized  the  heavy 
responsibility  involved.  No  questions  so  far-reach¬ 
ing  and  pervading  in  their  consequences,  so  pro¬ 
foundly  interesting  to  the  people  of  the  country, 
and  so  important  in  their  bearing  on  the  relations  of 
the  United  States  and  of  the  several  States  to  each 
other,  and  to  the  citizens  of  the  States  and  of  the 
United  States,  had  come  before  them.50  In  constru¬ 
es  See  dissenting  opinion  of  Justice  Field  in  the  Slaughter  House 
Cases,  16  Wallace,  pp.  95,  96. 

«  (1873),  16  Wallace,  36. 

Id.,  p.  67. 
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ing  the  Fourteenth  Amendment,  Justice  Miller  first 
observed  that  it  declared  that  persons  might  be 
citizens  of  the  United  States  without  regard  to  their 
citizenship  of  a  particular  State.  The  Amendment 
overruled  the  Dred  Scott  decision  by  making  all  per¬ 
sons  born  within  the  United  States  and  subject  to 
its  jurisdiction  citizens  of  the  United  States.  Then, 
it  appeared  that  the  Amendment  recognized  and  es¬ 
tablished  the  distinction  between  citizenship  of  the 
United  States  and  citizenship  of  a  State.  Under  the 
clause  in  the  Constitution  51  providing  that  the  citi¬ 
zens  of  each  State  shall  be  entitled  to  all  priv¬ 
ileges  and  immunities  of  citizens  in  the  several 
States,  the  question  what  were  the  privileges  and 
immunities  of  citizens  of  the  several  States  had 
already  been  answered.  They  were  the  fundamental 
rights  belonging  to  the  citizens  of  all  free  govern¬ 
ments  and  which  at  all  times  had  been  enjoyed  by 
citizens  of  the  several  States  which  compose  the 
Union  from  the  time  of  their  becoming  free,  inde¬ 
pendent  and  sovereign.  These  rights  embraced 
“nearly  every  civil  right  for  the  establishment  and 
protection  of  which  organized  government  is  in¬ 
stituted.’  ’  Justice  Miller  asked,  Was  it  the  purpose 
of  the  Fourteenth  Amendment,  by  the  simple  dec¬ 
laration  that  no  State  should  make  or  enforce  any 
law  which  shall  abridge  the  privileges  and  im¬ 
munities  of  citizens  of  the  United  States,  to  trans¬ 
fer  the  security  and  protection  of  all  these  civil 
rights  from  the  States  to  the  Federal  Government? 

8i  Art.  IV,  Sec.  2. 
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And  when  it  was  declared  that  Congress  should  have 
the  power  to  enforce  that  article,  was  it  intended  to 
bring  within  the  power  of  Congress  the  entire  do¬ 
main  of  civil  rights  theretofore  belonging  exclusive¬ 
ly  to  the  States?  The  majority  of  the  Court  were 
convinced  that  no  such  result  followed;  that  there 
was  not  so  great  a  departure  from  the  structure  and 
spirit  of  our  institutions  as  to  subject  the  State 
governments  to  the  control  of  Congress  in  the  ex¬ 
ercise  of  powers  theretofore  universally  conceded  to 
them  of  the  most  ordinary  and  fundamental  char¬ 
acter;  and  that  the  privileges  and  immunities  which 
belonged  to  the  citizen  of  the  State  as  such  were  left 
to  the  State  governments  for  security  and  protection 
and  were  not  by  this  provision  of  the  Fourteenth 
Amendment  placed  under  the  special  care  of  the 
Federal  Government.52 

Four  Justices  dissented,  Justices  Field  and  Brad¬ 
ley  in  particular  bringing  their  heaviest  batteries  to 
bear  upon  the  prevailing  opinion.  Thirty  years  later, 
the  Court  observed  that  criticism  of  the  decision  in 
the  Slaughter  House  Cases  had  never  entirely  ceased 
nor  had  the  decision  ever  received  universal  assent 
by  members  of  the  Court.  Undoubtedly  it  gave  much 
less  effect  to  the  Fourteenth  Amendment  than  some 
of  the  public  men  in  framing  it  had  intended,  and 
disappointed  many  others.  If,  however,  the  views 
of  the  minority  in  that  case  had  prevailed,  it  is  easy 
to  see  how  far  the  authority  and  independence  of  the 

*2 16  Wallace,  pp.  73-79. 
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States  would  have  been  diminished  by  subjecting  all 
their  legislative  and  judicial  acts  to  correction  by 
the  legislative,  and  review  by  the  judicial,  branch 
of  the  national  government.53  Unquestionably  the 
Amendment  caused  citizenship  of  the  United  States 
to  be  paramount  and  dominant,  instead  of  being  sub¬ 
ordinate  and  derivative.64  But  the  distinction  be¬ 
tween  National  and  State  citizenship  and  their  re¬ 
spective  privileges  and  immunities  has  been  firmly 
established. 

“Privileges  and  immunities  of  citizens  of  the 
United  States,’ ’  Justice  Moody  said  in  Twining  v. 
New  Jersey ,  “are  only  such  as  arise  out  of  the  nature 
and  essential  character  of  the  National  Government, 
or  are  specifically  granted  or  secured  to  all  citizens 
or  persons  by  the  Constitution  of  the  United 
States.”  55  Thus,  among  the  rights  and  privileges  of 
national  citizenship  are  the  right  to  petition  Con¬ 
gress  for  a  redress  of  grievances ;  the  right  to  vote 
for  national  officers;  the  right  to  enter  the  public 
lands;  the  right  to  be  protected  against  violence 
wdiile  in  the  lawful  custody  of  a  United  States  mar¬ 
shal;  the  right  to  inform  the  United  States  authori¬ 
ties  of  violation  of  its  laws.56  Rights  of  this  charac¬ 
ter  are  protected  from  abridgment  by  State  action. 
A  recent  case  illustrates  the  distinction.  A  provision 

®3  Twining  v.  New  Jersey  (1908),  211  U.  S.  p.  96. 

s*  Selective  Draft  Law  Cases  (1918),  245  U.  S.  366,  389. 

ss  (1908),  211  U.  S.  p.  97. 

56  Id. 
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of  the  criminal  code  of  the  United  States  makes  it  a 
crime  to  join  in  a  conspiracy  to  oppress  or  intimi¬ 
date  a  citizen  in  the  free  enjoyment  of  any  right  or 
privilege  secured  by  the  Constitution  or  laws  of  the 
United  States.67  Under  this  provision,  there  was  an 
indictment  in  the  Federal  Court  of  Arizona  for  an 
alleged  conspiracy  against  a  large  number  of  per¬ 
sons  to  deprive  them  of  their  right  to  remain  peace¬ 
ably  within  the  State.  The  overt  acts  were  the  seiz¬ 
ure  and  holding  of  these  persons  until  they  were 
forcibly  transported  into  New  Mexico  and  there  re¬ 
leased  on  threat  of  bodily  harm  should  they  ever 
return  to  Arizona.  The  fundamental  right  of  citizens 
of  the  States  which  had  existed  from  the  beginning 
peacefully  to  dwell  within  the  State,  the  right  of  free 
ingress  and  egress,  was  recognized.  It  had  early 
been  found  to  be  one  of  the  “privileges  and  immuni¬ 
ties  of  citizens  in  the  several  States.”  This  right, 
after  the  Fourteenth  Amendment,  continued  to  be 
left  to  the  States  for  protection,  and  consequently 
the  Supreme  Court  decided  that  individuals  com¬ 
mitting  such  acts  as  were  the  subject  of  complaint 
were  appropriately  punishable  under  State  law  and 
were  not  subject  to  Federal  indictment,  where  there 
was  no  interference  with  the  performance  by  the 
United  States  of  its  governmental  functions.58 

The  Fifteenth  Amendment  provides  that  the  right 
of  citizens  of  the  United  States  to  vote  shall  not  be 

67  U.  S.  Criminal  Code,  Sec.  19. 

os  United  States  v.  Wheeler  (1920),  254  U.  S.  281. 
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denied  or  abridged  by  the  United  States  or  by  any 
State  on  account  of  race,  color  or  previous  condition 
of  servitude.  The  establishment  of  a  literacy  test 
may  be  regarded  as  the  exercise  by  the  State  of  a 
lawful  power  in  determining  the  conditions  of  suf¬ 
frage  and  is  not  subject  to  the  supervision  of  the 
Federal  courts  in  the  absence  of  an  unconstitutional 
discrimination.  But  such  a  test  may  be  so  connected 
with  invalid  tests  as  to  make  an  entire  statutory  pro¬ 
vision  invalid.  Thus,  the  so-called  “grandfather’s 
clause”  of  the  amendment  to  the  Constitution  of 
Oklahoma  was  held  to  be  void  because  of  violation 
of  the  Fifteenth  Amendment.59  While  the  Fifteenth 
Amendment  gave  no  right  of  suffrage,  its  command 
is  self-executing,  and  rights  of  suffrage  may  be  en¬ 
joyed  by  reason  of  the  striking  down  of  discrimina¬ 
tions  theretofore  existing.  The  adoption  of  the 
Amendment  had  the  effect,  where  State  constitu¬ 
tions  had  conferred  the  right  of  suffrage  on  “all 
white  male  citizens”  of  causing  the  word  “white” 
to  disappear  and  all  male  citizens  without  discrimin¬ 
ation  on  account  of  race,  color  or  previous  condition 
of  servitude  came  under  the  generic  grant  of  suf¬ 
frage  made  by  the  State.  The  provision  before  the 
Court  in  the  Oklahoma  case  imposed  the  suffrage 
test  of  ability  to  read  and  write  any  section  of  the 
Constitution  of  the  State.  It  was  all-inclusive,  and 
contained  no  words  of  discrimination  on  account  of 
race  or  color  or  any  other  reason,  save  that  it  was 

59  Guinn  v.  United  States  (1915),  238  U.  S.  347. 
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immediately  followed  by  the  qualification:  “but  no 
person  who  was,  on  January  1,  1866,  or  at  any  time 
prior  thereto,  entitled  to  vote  under  any  form  of 
government,  or  who  at  that  time  resided  in  some 
foreign  nation,  and  no  lineal  descendant  of  such  per¬ 
son,  shall  be  denied  the  right  to  register  and  vote 
because  of  his  inability  to  so  read  and  write  sections 
of  such  constitution.  ”  The  Supreme  Court  held  that 
this  was  a  discrimination  made  void  by  the  Fifteenth 
Amendment  because  it  was  impossible  to  discover, 
unless  the  prohibitions  of  that  Amendment  were  con¬ 
sidered,  the  slightest  reason  for  basing  the  classific- 
cation  upon  a  period  of  time  prior  to  its  adoption.80 
This  decision  was  followed  in  a  case  involving  the 
“grandfather’s  clause”  in  a  Maryland  statute  fixing 
the  qualifications  of  voters  at  municipal  elections.61 
The  opinions  in  both  cases  were  delivered  by  Chief 
Justice  White. 

We  may  now  turn  to  the  due  process  clauses  of  the 
Fifth  and  Fourteenth  Amendments;  the  one,  limit¬ 
ing  the  exercise  of  power  by  the  Federal  Govern¬ 
ment  ;  the  other,  aside  from  the  questions  raised  by 
the  “privileges  and  immunities”  clause,  subjecting 
to  its  restriction  every  repository  of  State  power.82 
In  each  case,  the  prohibition  is  against  deprivation 
“of  life,  liberty  or  property  without  due  process  of 
law.”  This  phrase  in  the  Fifth  Amendment  is  the 

60  Id.,  pp.  363-365. 

8i  Myers  v.  Anderson  (1915),  238  U.  S.  368. 

«2  Home  Telephone  and  Telegraph  Co,  v.  Los  Angeles  (1913),  227 
TJ.  S.  278,  286. 
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first  use  of  it  in  an  American  constitution.  It  had 
appeared  in  an  act  of  1692  of  the  General  Court  of 
Massachusetts  Bay.63  Apparently  it  was  first  used 
in  the  statute  of  28  Edward  III.64  Before  the  adop¬ 
tion  of  the  Fifth  Amendment,  the  declarations  of 
rights  during  the  period  of  the  Revolution,  begin¬ 
ning  with  the  declaration  of  Virginia,  had  used  the 
phrase  of  Magna  Charta  —  “the  law  of  the  land,” 
taken  from  the  section  which  has  been  the  citadel  of 
liberty:  “No  free  man  shall  be  taken  and  imprisoned 
or  disseized  or  exiled  or  in  any  way  destroyed,  nor. 
will  we  go  upon  him  nor  send  upon  him,  except  by 
the  lawful  judgment  of  his  peers  and  by  the  law  of 
the  land.”  Before  the  Fifth  Amendment,  eight 
States  of  the  thirteen  had  constitutional  provisions 
referring  to  the  “law  of  the  land.”  This  was  the 
phrase  of  the  Ordinance  for  the  Northwest  Terri¬ 
tory.  After  the  Fifth  Amendment  had  become  a  part 
of  the  Federal  Constitution,  the  phrase  “due  pro¬ 
cess  of  law”  came  gradually  into  use  in  State  con¬ 
stitutions,  New  York  being  the  first  to  adopt  the 
exact  words  in  the  second  constitution  of  1821.  With 
very  few  exceptions,  it  is  now  found  in  all  the  State 
constitutions.  There  have  been  differences  in  word¬ 
ing  in  the  course  of  the  evolution  of  constitutional 
provisions,  but  without  difference  in  substance;  the 
phrase  “due  process  of  law”  represents  an  Ameri¬ 
can  conception  of  extraordinary  pervasiveness. 

63  Act  of  October  12,  1692,  Art.  5;  “Acts  and  Resolves  of  the 
Province  of  Massachusetts  Bay,”  Vol.  I,  Chap.  11,  Art.  5,  p.  40. 

64  Statutes  at  Large  of  Gr.  Br,  &  Ireland,  Vol.  I,  p.  643. 
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It  has  been  said  by  eminent  legal  historians  of 
England  that  it  was  possible  for  men  to  worship  the 
words  of  Magna  Charta,  because  it  was  possible  to 
misunderstand  them,  and  yet  it  was  recognized  that 
“with  all  its  faults  this  document  becomes  and 
rightly  becomes  a  sacred  text,  the  nearest  approach 
to  an  irrepealable,  fundamental  statute,  that  England 
has  ever  had.”  65  On  this  side  of  the  water,  the  words 
of  Magna  Charta  may  have  been  misunderstood,  but 
the  spirit  of  Magna  Charta  dominated  political 
thought.  The  Colonists  invoked  the  “rights  of  Eng¬ 
lishmen.”  They  had  a  notion  of  rights  that  were 
fundamental,  immutable,  and  they  intended  to  make 
these  rights  secure.  It  matters  not  whether  they 
were  accurate  in  their  understanding  of  the  Great 
Charter,  for  the  point  is  not  what  it  meant  when 
granted  by  King  John,  but  what  the  Colonists 
thought  it  meant,  and  what  the  framers  and  ratifiers 
of  our  constitutional  provisions  intended  by  “law  of 
the  land”  or  “due  process  of  law.”  They  did  not 
attempt  to  define  the  meaning  of  the  phrase ;  doubt¬ 
less  it  appeared  to  them  as  having  an  indefinite  con¬ 
tent,  and  it  was  all  the  better  for  that.  They  wanted 
protection  against  tyranny,  wherever  and  however 
it  might  hit,  and  they  were  not  careful  even  to  try  to 
limit  by  exact  definition  the  guaranty  of  their  liber¬ 
ties.  It  would  be  easy  to  show  that  the  requirements 
of  proper  procedure  in  criminal  cases,  and  in  civil 
as  Pollock  and  Maitland,  History  of  English  Law,  Yol.  1  p» 
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cases  also,  had  large  place  in  their  minds.  But  it 
would  be  going  too  far  to  insist  that  these  require¬ 
ments  were  all  they  had  in  view.  They  were  also  in¬ 
tent  on  safeguards  against  arbitrary  government. 
They  were  intent  on  protection  against  legislatures 
as  well  as  executives.  Madison  probably  drafted  the 
Fifth  Amendment,  and  it  was  Madison,  as  I  have 
already  noted,  who  said  that  the  judicial  tribunals 
would  be,  in  a  peculiar  sense,  the  guardians  of  the 
rights  safeguarded  by  the  amendments  and  would 
be  “an  impenetrable  bulwark  against  every  assump¬ 
tion  of  power  in  the  Legislative  or  Executive.”  ae 
But  if  legislative  encroachments  were  thus  to  be 
guarded  against,  wras  the  guaranty  against  such  en¬ 
croachments  limited  to  changes  in  matters  of  proced¬ 
ure?  If  the  legislature  was  not  to  be  permitted  by 
any  law  to  dispense  with  the  essentials  of  a  just 
course  of  judicial  procedure,  was  the  legislature  none 
the  less  to  be  free  to  enact  laws  which  would  operate 
to  deprive  one  of  life,  liberty  or  property  by  an 
arbitrary  fiat?  It  would  be  difficult  to  maintain  such 
a  hypothesis,  and  at  the  same  time  to  do  justice  to 
the  temper  and  dominant  thought  of  the  builders  of 
our  constitutions.  If  they  cherished  a  desire  to  re¬ 
sist  both  legislative  and  executive  arbitrariness,  they 
would  naturally  wish  to  have  a  guaranty  of  security 
in  flexible  terms.  They  preferred  flexibility  to  cer¬ 
tainty.  The  phrase  “due  process  of  law”  was  vague, 
its  meaning  was  unsettled,  but  it  was  not  mean- 
66  See  supra,  page  160,  note  7. 
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ingless  nor  'was  it  limited  by  anything  short  of  the 
general  purpose  to  afford  immunity  from  any  viola¬ 
tion  of  fundamental  rights. 

The  question  is  not  an  open  one  in  American 
courts,  and  it  is  not  my  purpose  to  review  the  his¬ 
torical  argument  but  to  give  some  idea  of  the  work 
of  the  Supreme  Court  in  providing  a  content  for  this 
clause  and  in  establishing  a  standard  for  judicial 
action  in  its  application.  Until  the  Court  was  called 
upon  to  deal  with  the  due  process  clause  of  the  Four¬ 
teenth  Amendment  in  relation  to  State  action,  the 
Court  had  but  little  occasion  to  consider  its  purport. 
Webster  in  his  argument  in  the  Dartmouth  College 
Case  67  made  the  classic  statement:  “By  the  law  of 
the  land  is  most  clearly  intended  the  general  law;  a 
law,  which  hears  before  it  condemns ;  which  proceeds 
upon  inquiry,  and  renders  judgment  only  after  trial. 
The  meaning  is,  that  every  citizen  shall  hold  his  life, 
liberty,  property,  and  immunities  under  the  protec¬ 
tion  of  the  general  rules  which  govern  society.  Every¬ 
thing  which  may  pass  under  the  form  of  an  enact¬ 
ment,  is  not,  therefore,  to  be  considered  the  law  of 
the  land.  If  this  were  so,  acts  of  attainder,  bills  of 
pains  and  penalties,  acts  of  confiscation,  acts  revers¬ 
ing  judgments,  and  acts  directly  transferring  one 
man’s  estate  to  another,  legislative  judgments,  de¬ 
crees,  and  forfeitures,  in  all  possible  forms,  would  be 
the  law  of  the  land.  ’  ’  At  about  the  same  time,  it  had 
been  remarked  by  the  Court  that  these  words  in  the 
Constitution  of  Maryland  “were  intended  to  .secure 

07  (1819),  4  Wheaton,  518,  581,  582. 
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the  individual  from  the  arbitrary  exercise  of  the 
powers  of  government,  unrestrained  by  the  establish¬ 
ed  principles  of  private  rights  and  distributive  jus¬ 
tice.”68  But  it  was  more  than  fifty  years  after  the 
adoption  of  the  Fifth  Amendment  that  the  Supreme 
Court  had  presented  to  it  a  case  of  Federal  action 
requiring  the  interpretation  of  the  due  process 
clause.  Justice  Curtis,  speaking  for  the  Court,  gave 
this  interpretation,  the  question  being  raised  as  to 
distress  warrants  issued  by  the  Solicitor  of  the 
Treasury  under  an  Act  of  1820.69  “The  w7ords,  ‘due 
process  of  law,’  were  undoubtedly  intended  to  con¬ 
vey  the  same  meaning  as  the  words,  ‘by  the  law  of 
the  land,’  in  Magna  Charta.  Lord  Coke  in  his  com¬ 
mentary  on  those  words,  (2  Inst.  50)  says  they  mean 
due  process  of  law.  *  *  *  That  the  warrant  now  in 
question  is  legal  process,  is  not  denied.  It  was  issued 
in  conformity  with  an  act  of  Congress.  But  is  it  ‘due 
process  of  law’!  The  constitution  contains  no  de¬ 
scription  of  these  processes  which  it  was  intended  to 
allow  or  forbid.  It  does  not  even  declare  what  princi¬ 
ples  are  to  be  applied  to  ascertain  whether  it  be  due 
process.  It  is  manifest  that  it  wTas  not  left  to  the 
legislative  power  to  enact  any  process  which  might 
be  devised.  The  article  is  a  restraint  on  the  legis¬ 
lative  as  well  as  on  the  executive  and  judicial  powers 
of  the  government,  and  cannot  be  so  construed  as  to 
leave  congress  free  to  make  any  process  ‘due  process 
of  law’  by  its  mere  will.  To  wdiat  principles,  then, 

Bank  of  Columbia  v.  OTcely  (1819),  4  Wheaton,  235,  244. 

«9  Act  of  May  15,  1820,  c.  107,  3  Statutes  at  Large,  592. 
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are  we  to  resort  to  ascertain  whether  this  process 
enacted  by  congress  is  due  process!  To  this  the 
answer  must  be  twofold.  We  must  examine  the  con¬ 
stitution  itself,  to  see  whether  this  process  be  in  con¬ 
flict  with  any  of  its  provisions.  If  not  found  to  be 
so,  we  must  look  to  those  settled  usages  and  modes 
of  proceeding  existing  in  the  common  and  statute 
law  of  England,  before  the  emigration  of  our  ances¬ 
tors,  and  which  are  shown  not  to  have  been  unsuited 
to  their  civil  and  political  condition  by  having  been 
acted  on  by  them  after  the  settlement  of  this  coun¬ 
try.”  70 

When  the  Fourteenth  Amendment  was  proposed 
and  adopted,  it  seems  that  there  was  but  little  dis¬ 
cussion  of  the  due  process  clause,  and  the  wide  scope 
of  the  Federal  jurisdiction  it  authorized  was  not 
appreciated.  The  question  was  presented  in  the 
Slaughter  House  Cases,  but  was  dismissed  with  a 
brief  statement.71  In  1878,  the  Court  through  Justice 
Miller,72  after  referring  to  the  history  of  the  clause, 
observed  “that  the  constitutional  meaning  or  value 
of  the  phrase  ‘due  process  of  law’  remains  today 
without  that  satisfactory  precision  of  definition 
which  judicial  decisions  have  given  to  nearly  all  the 
other  guaranties  of  personal  rights  found  in  the 
constitutions  of  the  several  States  and  of  the  United 
States.  It  is  easy  to  see  that  when  the  great  barons 
of  England  wrung  from  King  John,  at  the  point  of 

^0  Murray's  Lessee  v.  Hoboken  Land  and  Improvement  Co.  (1855), 
18  Howard,  272,  276,  277. 

71  (1873),  16  Wallace,  p.  80. 

72  Davidson  v.  New  Orleans,  96  U.  S.  97,  101,  102. 
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the  sword,  the  concession  that  neither  their  lives  nor 
their  property  should  be  disposed  of  by  the  crown, 
except  as  provided  by  the  law  of  the  land,  they  meant 
by  ‘law  of  the  land’  the  ancient  and  customaiy  laws 
of  the  English  people,  or  laws  enacted  by  the  Parlia¬ 
ment  of  which  those  barons  were  a  controlling  ele¬ 
ment.  It  was  not  in  their  minds,  therefore,  to  pro¬ 
tect  themselves  against  the  enactment  of  laws  by  the 
Parliament  of  England.  But  when,  in  the  year  of 
grace  1866,  there  is  placed  in  the  Constitution  of 
the  United  States  a  declaration  that  ‘no  State  shall 
deprive  any  person  of  life,  liberty,  or  property  with¬ 
out  due  process  of  law,’  can  a  State  make  anything 
due  process  of  law  which,  by  its  own  legislation,  it 
chooses  to  declare  such?  To  affirm  this  is  to  hold 
that  the  prohibition  to  the  States  is  of  no  avail,  or 
has  no  application  where  the  invasion  of  private 
rights  is  effected  under  the  forms  of  State  legisla¬ 
tion.  It  seems  to  us  that  a  statute  which  declares  in 
terms,  and  without  more,  that  the  full  and  exclusive 
title  of  a  described  piece  of  land,  which  is  now  in  A, 
shall  be  and  is  hereby  vested  in  B,  would,  if  effectual, 
deprive  A  of  his  property  without  due  process  of 
law,  within  the  meaning  of  the  constitutional  pro¬ 
vision.”  In  the  great  number  of  cases  which  even 
at  that  time,  had  been  presented  to  the  Supreme 
Court  attacking  State  legislation  under  this  clause, 
Justice  Miller  found  abundant  evidence  “that  there 
exists  some  strange  misconception”  of  the  scope  of 
the  provision.  “In  fact,  it  would  seem,”  said  he, 
“from  the  character  of  many  of  the  cases  before  us, 
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and  the  arguments  made  in  them,  that  the  clause 
under  consideration  is  looked  upon  as  a  means  of 
bringing  to  the  test  of  the  decision  of  this  court  the 
abstract  opinions  of  every  unsuccessful  litigant  in  a 
State  court  of  the  justice  of  the  decision  against  him, 
and  of  the  merits  of  the  legislation  on  which  such  a 
decision  may  be  founded.  If,  therefore,  it  were  pos¬ 
sible  to  define  what  it  is  for  a  State  to  deprive  a  per¬ 
son  of  life,  liberty  or  property  without  due  process 
of  law,  in  terms  which  would  cover  every  exercise  of 
power  thus  forbidden  to  the  State,  and  exclude  those 
which  are  not,  no  more  useful  construction  could  be 
furnished  by  this  or  any  other  court  to  any  part  of 
the  fundamental  law.  But,  apart  from  the  imminent 
risk  of  failure  to  give  any  definition  which  would  be 
at  once  perspicuous,  comprehensive,  and  satisfac¬ 
tory,  there  is  wisdom,  we  think,  in  the  ascertaining 
of  the  intent  and  application  of  such  an  important 
phrase  of  the  Federal  Constitution,  by  the  gradual 
process  of  judicial  inclusion  and  exclusion,  as  the 
cases  presented  for  decision  shall  require,  with  the 
reasoning  on  which  such  decisions  may  be  founded. 
This  court  is,  after  an  experience  of  nearly  a  cen¬ 
tury,  still  engaged  in  defining  the  obligation  of  con¬ 
tracts,  the  regulation  of  commerce,  and  other  powers 
conferred  on  the  Federal  government,  or  limitations 
imposed  upon  the  States.”  73 

Six  years  later  in  relation  to  the  question,  to  which 
I  have  already  adverted,  as  to  the  necessity  of  an  in¬ 
dictment  in  a  State  criminal  prosecution  for  murder 

73  Id.,  p.  104. 


Liberty,  Property  and  Social  Justice  193 


in  order  to  afford  due  process,  the  Supreme  Court 
through  Justice  Stanley  Matthews  74  drew  the  dis¬ 
tinction  that  while  a  process  of  law,  not  otherwise 
forbidden,  should  be  taken  to  be  due  process  of  law 
if  it  could  show  the  sanction  of  settled  usage  both  in 
England  and  this  country,  it  did  not  follow  that  noth¬ 
ing  else  could  be  sustained  as  due  process.  That, 
said  he,  “would  be  to  deny  every  quality  of  the  law 
but  its  age,  and  to  render  it  incapable  of  progress  or 
improvement.  It  would  be  to  stamp  upon  our  juris¬ 
prudence  the  unchangeableness  attributed  to  the 
laws  of  the  Medes  and  the  Persians.”  This  would 
be,  he  thought,  all  the  more  singular  and  surprising 
in  this  quick  and  active  age  when  we  consider  “that 
owing  to  the  progressive  development  of  legal  ideas 
and  institutions  in  England,  the  words  of  Magna 
Charta  stood  for  very  different  things  at  the  time 
of  the  separation  of  the  American  colonies,  from 
what  they  represented  originally.”  Justice  Mat¬ 
thews  summed  up  his  conclusions  in  these  memorable 
words:  “The  Constitution  of  the  United  States  was 
ordained,  it  is  true,  by  descendants  of  Englishmen, 
who  inherited  the  traditions  of  English  law  and  his¬ 
tory;  but  it  was  made  for  an  undefined  and  expand¬ 
ing  future,  and  for  a  people  gathered  and  to  be  gath¬ 
ered  from  many  nations  and  of  many  tongues.  And 
while  we  take  just  pride  in  the  principles  and  insti¬ 
tutions  of  the  common  law,  we  are  not  to  forget  that 
in  lands  where  other  systems  of  jurisprudence  pre¬ 
vail,  the  ideas  and  processes  of  civil  justice  are  also 

™  Hurtado  v.  California  (1884),  110  IT.  S.  516,  528,  529. 
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not  unknown.  Due  process  of  law,  in  spite  of  the 
absolutism  of  continental  governments,  is  not  alien 
to  that  code  which  survived  the  Roman  Empire  as 
the  foundation  of  modem  civilization  in  Europe,  and 
which  has  given  us  that  fundamental  maxim  of  dis¬ 
tributive  justice  — •  suum  cuique  tribuere.  There  is 
nothing  in  Magna  Charta,  rightly  construed  as  a 
broad  charter  of  public  right  and  law,  which  ought 
to  exclude  the  best  ideas  of  all  systems  and  of  every 
age ;  and  as  it  was  the  characteristic  principle  of 
the  common  law  to  draw  its  inspiration  from  every 
fountain  of  justice,  we  are  not  to  assume  that  the 
sources  of  its  supply  have  been  exhausted.  On  the 
contrary,  we  should  expect  that  the  new  and  various 
experiences  of  our  own  situation  and  system  will 
mould  and  shape  it  into  new  and  not  less  useful 
forms.”  76  In  that  case  the  Supreme  Court  recognized 

that  our  written  constitutions  were  deemed  essential 

• 

to  protect  the  rights  and  liberties  of  the  people 
against  encroachments  of  power  delegated  to  their 
governments  and  that  the  provisions  of  the  bills  of 
rights  “were  limitations  upon  all  the  powers  of 
government,  legislative  as  well  as  executive  and 
judicial.  *  *  *  Applied  in  England  only  as  gaiards 
against  executive  usurpation  and  tyranny,  here  they 
have  become  bulwarks  also  against  arbitrary  legis¬ 
lation  ;  but,  in  that  application,  as  it  would  be  incon¬ 
gruous  to  measure  and  restrict  them  by  the  ancient 
customary  English  law,  they  must  be  held  to  guaran¬ 
tee  not  particular  forms  of  procedure,  but  the  very 
7*  Id.,  p.  531. 
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substance  of  individual  rights  to  life,  liberty,  and 
property.’ ’  76 

What  is  this  substance?  This  is  the  question  which 
the  Supreme  Court  is  daily  called  upon  to  answer,  as 
case  after  case  presents  the  never  ending  invocation 
of  the  Fourteenth  Amendment.  No  one  has  a  vested 
right  in  the  common  law.  Both  Congress  and  the 
State  legislatures  must  have  a  wide  field  of  legisla¬ 
tive  discretion  that  is  essential  to  the  exercise  of  leg¬ 
islative  power.  The  due  process  clause  does  not  sub¬ 
stitute  the  judgment  of  the  Court  for  this  discretion 
of  the  legislature.  The  legislative  action  may  be  un¬ 
wise  without  being  arbitrary  to  the  point  of  tran¬ 
scending  the  limits  of  its  authority.  Its  action  may 
be  economically  unsound  without  being  constitution¬ 
ally  invalid.  Even  as  to  procedure,  the  legislature  is 
not  bound  to  provide  an  ideal  system.  Changing  so¬ 
cial  conditions  require  new  remedies,  the  novel  exer¬ 
cise  of  the  police  power,  to  care  for  both  social  and 
individual  interests.  Our  Federal  Constitution  has 
vested  in  the  Supreme  Court,  and  the  inferior  Fed¬ 
eral  courts,  the  judicial,  not  the  legislative,  power. 
Those  who  find  fault  with  the  multiplicity  of  laws, 
and  with  vexatious  interferences,  normally  must  ad¬ 
dress  themselves  to  the  legislature,  and  not  to  the 
courts ;  they  have  their  remedy  at  the  ballot  box. 

But  there  is  a  limit.  To  take  familiar  illustrations 
—  no  one  would  contend  that  the  legislature  could 
take  A’s  property  and  give  it  to  B,  or  enact  a  law 

Id.,  pp.  531,  532. 
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that  no  one  under  six  feet  in  height  should  be  allowed 
to  sell  groceries.  It  would  naturally  be  said  that 
constitutional  provisions  are  not  needed  to  protect 
against  such  legislative  extravagances.  But  the  point 
is  that  the  framers  of  the  Constitution  were  not  con¬ 
tent  to  take  their  chance  with  legislative  omnipo¬ 
tence,  and  while  such  extreme  measures  might  not 
be  expected,  there  was  reason  for  apprehension  that 
there  would  be  encroachments,  likewise  indefensible, 
because  capricious  and  of  an  entirely  arbitrary  char¬ 
acter.  And  thus  the  duty  rests  upon  the  Supreme 
Court  which  it  cannot  escape,  to  apply  this  test  to 
legislation.  It  is  not  surprising  that  there  are  many 
close  cases  which  divide  the  Court,  and  that  legis¬ 
lative  action  which  seems  to  some  members  of 
the  Court  to  be  wholly  arbitrary  appears  to  oth¬ 
ers  to  fall  within  the  legislative  competency.  Some 
decisions  under  the  due  process  clause  have  evoked 
the  most  violent  criticism  as  inconsistent  with  the 
standards  of  judicial  action  and  as  betraying  a  lack 
of  appreciation  of  social  needs.  What  is  more  re¬ 
markable  is  the  broad  range  of  cases  in  which  legis¬ 
lative  action,  to  an  extent  which  in  an  earlier  period 
would  have  been  deemed  to  be  unjustified,  has  been 
sustained  and  the  manifest  reluctance  of  the  Court 
to  assert  judicial  authority  against  the  legislative 
will.  A  recent  illustration  wall  show  its  methods  of 
reasoning  in  dealing  with  new  situations.  I  refer  to 
the  decision  as  to  the  validity  of  a  zoning  ordinance 
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in  an  Ohio  village,  a  suburb  of  Cleveland.77  Justice 
Sutherland,  delivering  the  opinion  of  the  Court  said : 
“Building  zone  laws  are  of  modern  origin.  They 
began  in  this  country  about  twenty-five  years  ago. 
Until  recent  years,  urban  life  was  comparatively 
simple;  but  with  the  great  increase  and  concentra¬ 
tion  of  population,  problems  have  developed,  and 
constantly  are  developing,  which  require,  and  will 
continue  to  require,  additional  restrictions  in  respect 
of  the  use  and  occupation  of  private  lands  in  urban 
communities.  Regulations,  the  wisdom,  necessity 
and  validity  of  which,  as  applied  to  existing  condi¬ 
tions,  are  so  apparent  that  they  are  now  uniformly 
sustained,  a  century  ago,  or  even  half  a  century  ago, 
probably  would  have  been  rejected  as  arbitrary  and 
repressive.  Such  regulations  are  sustained,  under 
the  complex  conditions  of  our  day,  for  reasons  anal¬ 
ogous  to  those  which  justify  traffic  regulations, 
which,  before  the  advent  of  automobiles  and  rapid 
transit  street  railways,  would  have  been  condemned 
as  fatally  arbitrary  and  unreasonable.  And  in  this 
there  is  no  inconsistency,  for  while  the  meaning  of 
constitutional  guaranties  never  varies,  the  scope  of 
their  application  must  expand  or  contract  to  meet 
the  new  and  different  conditions  which  are  constant¬ 
ly  coming  within  the  field  of  their  operation.  In  a 
changing  world,  it  is  impossible  that  it  should  be 
otherwise.  But  although  a  degree  of  elasticity  is 
thus  imparted,  not  to  the  meaning ,  but  to  the  appli- 

77  Euclid  v.  Ampler  County  (1926),  272  IT.  S.  365. 
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cation  of  constitutional  principles,  statutes  and  or¬ 
dinances,  which,  after  giving  due  weight  to  the  new 
conditions,  are  found  clearly  not  to  conform  to  the 
Constitution,  of  course,  must  fall.  *  *  #  A  regula¬ 
tory  zoning  ordinance,  which  would  he  clearly  valid 
as  applied  to  the  great  cities,  might  be  clearly  invalid 
as  applied  to  rural  communities.  *  *  *  Thus  the 
question  whether  the  power  to  forbid  the  erection  of 
a  building  of  a  particular  kind  or  for  a  particular 
use,  like  the  question  whether  a  particular  thing  is  a 
nuisance,  is  to  be  determined,  not  by  an  abstract 
consideration  of  the  building  or  of  the  thing  consid¬ 
ered  apart,  but  by  considering  it  in  connection  witfe 
the  circumstances  and  the  locality.  *  *  *  A  nuisance 
may  be  merely  a  right  thing  in  the  wrong  place, — 
like  a  pig  in  the  parlor  instead  of  the  barnyard.  If 
the  validity  of  the  legislative  classification  for  zon¬ 
ing  purposes  be  fairly  debatable,  the  legislative 
judgment  must  be  allowed  to  control.”  78  On  review¬ 
ing  all  the  circumstances,  and  the  reasons  for  the 
zoning  ordinance  in  question,  the  Court  added  that 
if  these  reasons  did  “not  demonstrate  the  wisdom 
or  sound  policy  in  all  respects”  of  the  restrictions, 
“the  reasons  are  sufficiently  cogent  to  preclude  us 
from  saying,  as  it  must  be  said  before  the  ordinance 
can  be  declared  unconstitutional,  that  such  provi¬ 
sions  are  clearly  arbitrary  and  unreasonable,  having 
no  substantial  relation  to  the  public  health,  safety, 
morals  or  general  welfare.”  And  the  Court  again 
78  Id.,  pp.  386-388. 
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set  forth  its  traditional  policy  that  in  the  realm  of 
constitutional  law  “it  has  perceived  the  embarrass¬ 
ment  which  is  likely  to  result  from  an  attempt  to 
formulate  rules  or  decide  questions  beyond  the  neces¬ 
sities  of  the  immediate  issue.  It  has  preferred  to 
follow  the  method  of  a  gradual  approach  to  the  gen¬ 
eral  by  a  systematically  guarded  application  and 
extension  of  constitutional  principles  to  particular 
cases,”  and  this  process  applies  with  peculiar  force 
“to  the  solution  of  questions  arising  under  the  due 
process  clause  of  the  Constitution  as  applied  to  the 
exercise  of  the  flexible  powers  of  police.”79 

T9  Id.,  pp.  395,  397. 


VI 


Liberty,  Property  and  Social  Justice  ( Continued ) 

The  Constitution  prohibited  both  Congress  and 
the  States  from  passing  bills  of  attainder  and  ex 
post  facto  laws.1  A  bill  of  attainder  is  a  legislative 
act  which  inflicts  punishment  without  a  judicial  trial ; 
in  such  a  case,  the  legislature  assumes  judicial  mag¬ 
istracy.2  The  prohibition  of  ex  post  facto  laws  re¬ 
lates  only  to  criminal  proceedings  and  includes  such 
legislation  as  by  its  necessary  operation,  and  in  re¬ 
lation  to  the  offense  or  its  consequences,  alters  the 
situation  of  the  accused  to  his  disadvantage.  To 
bring  a  statute  under  th,is  interdiction,  it  is  not 
enough  merely  to  change  modes  of  procedure  but 
the  statute  must  materially  affect  the  right  of  the 
accused  to  have  his  guilt  determined  by  the  law  as  it 
was  when  the  offense  wTas  committed.3  The  require¬ 
ments  of  due  process,  under  the  Fifth  and  Four¬ 
teenth  Amendments  make  it  necessary  that  legisla¬ 
tion  looking  to  the  future,  and  creating  new  offenses, 
shall  establish  an  ascertainable  standard  of  guilt 
and  suitably  inform  accused  persons  of  the  nature 
and  cause  of  the  accusation.  The  Lever  Act  passed 

1  Art.  I,  See.  9,  par.  3 ;  Art.  I,  Sec.  10,  par.  1. 

2  Cummings  v.  Missouri  (1867)  4  Wallace,  277,  323. 

s  Thompson  v.  Utah  (1898),  170  U.  S.  343,  351. 
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by  Congress  in  1917,  and  amended  in  1919, 4  which 
made  it  a  crime  to  charge  an  unjust  or  unreasonable 
rate,  or  to  conspire  to  exact  excessive  prices,  was 
altogether  too  indefinite  to  be  valid  under  the  Fifth 
and  Sixth  Amendments,  and  these  constitutional  pro¬ 
visions  were  applied  to  the  statute  notwithstanding 
the  existence  of  a  state  of  war.5  The  Act  left  open 
the  widest  conceivable  inquiry,  the  result  of  which 
no  one  could  foreshadow  or  adequately  guard 
against. 

The  Constitution,  prior  to  the  Amendments,  de¬ 
nied  to  the  States  the  power  to  pass  laws  impairing 
the  obligation  of  contracts.6  This  prohibition  refers 
to  the  exertion  of  legislative  power  and  does  not  ex¬ 
tend  to  mere  errors  in  the  decisions  of  the  State 
courts.7  It  does,  however,  embrace  the  legislative 
action  taken  by  subordinate  bodies,  as,  for  example, 
municipal  ordinances  passed  under  the  authority  of 
the  legislature.8  In  the  Dartmouth  College  Case  the 
charter  of  the  college  was  held  to  be  a  contract  which 
could  not  be  altered  by  New  Hampshire  in  a  material 
respect  without  the  consent  of  the  college.9  The  ef- 

4  Act  of  August  10,  1917,  c.  53,  40  Statutes  at  Large  276;  Act  of 
October  22,  1919,  c.  80,  41  Statutes  at  Large,  297. 

5  United  States  v.  Cohen  Grocery  Co.  (1921),  255  U.  S.  81;  Weeds, 
Inc.  v.  United  States  (1921),  255  U.  S.  109. 

6  Art.  I,  Sec.  10,  par.  1. 

7  Cross  Lake  Shooting  Sr  Fishing  Club  v.  Louisiana  (1912),  224 
U.  S.  632. 

8  Grand  Trunk  Western  R’w’y  Co.  v.  South  Bend  (1913),  227 
U.  S.  544. 

9  Dartmouth  College  v.  Woodward  (1819),  4  Wheaton,  518. 
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feet  of  this  decision  has  been  obviated  to  a  large 
extent  by  the  reservations  made  by  the  States,  in 
granting  charters  or  permitting  incorporation  under 
general  laws,  of  the  right  of  amendment  or  repeal. 
In  the  absence  of  such  a  reservation,  the  doctrine 
holds  good  and  has  frequently  been  applied  to  cor¬ 
porate  franchises.  But  it  is  also  to  be  observed  that 
special  franchises  which  are  granted  in  order  that 
they  may  be  exercised  for  the  public  benefit  carry 
with  them  the  implied  condition  that  they  may  be 
lost  by  misuser  or  nonuser.10  Charter  grants  are 
also  strictly  construed  against  the  grantees  as  was 
decided  by  the  Supreme  Court  in  an  opinioujiy  Chief 
Justice  Taney  in  the  Charles  River  Bridge  Case.11 
On  such  a  construction,  although  a  company  had 
erected  at  great  expense  a  toll  bridge  over  the 
Charles  River,  it  was  held  that  there  being  no  exclu¬ 
sive  privilege  expressly  granted,  it  had  no  constitu¬ 
tional  ground  for  objecting  to  the  construction  of  a 
second  bridge  close  by.  In  a  letter  written  by  Justice 
Story  to  Charles  Sumner,12  we  have  an  interesting 
description  of  the  arguments  in  this  celebrated  case 
and  a  glimpse  of  the  scene  in  the  Supreme  Court 
when  the  case  was  heard.  Justice  Story  said:  “Our 
friend  Greenleaf’s  argument  was  excellent  —  full  of 
ability,  point,  learning,  condensed  thought,  and 

10  New  Yorlc  Electric  Lines  Co.  v.  Empire  City  Subway  Co.  (1914), 
235  TJ.  S.  179,  194. 

n  Charles  River  Bridge  v.  Warren  Bridge  (1837),  11  Peters,  420. 

12  w.  W.  Story,  Life  and  Letters  of  Joseph  Story,  Vol.  II,  p. 
266;  Warren,  op.  cit.  Vol.  II,  p.  297. 
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strong  illustration,  —  delivered  with  great  presence 
of  mind,  modestly,  calmly,  and  resolutely.  *  *  *  at 
the  same  time,  I  do  not  say  that  he  will  win  the  cause. 
That  is  uncertain  yet,  and  will  not  probably  be  de¬ 
cided  under  weeks  to  come.  I  say  so  the  more  reso¬ 
lutely  because  on  some  points  he  did  not  convince 
me;  but  I  felt  the  force  of  his  argument.  *  *  *  Web¬ 
ster’s  closing  reply  was  in  his  best  manner,  but  with 
a  little  too  much  of  fierte  here  and  there.  *  *  *  The 
audience  was  very  large,  especially  as  the  cause  ad¬ 
vanced  ;  —  a  large  circle  of  ladies,  of  the  highe'st 
fashion,  and  taste,  and  intelligence,  numerous  law¬ 
yers,  and  gentlemen  of  both  houses  of  Congress,  and 
towards  the  close,  the  foreign  ministers,  or  at  least 
some  two  or  three  of  them.”  I  doubt  if  in  recent 
years  judges  of  the  Supreme  Court  have  indulged  in 
such  intimate  descriptions  while  cases  are  under  con¬ 
sideration.  Justice  Story  was  greatly  disturbed  by 
Chief  Justice  Taney’s  opinion  and  dissented  vigor¬ 
ously.  He  wrote  to  Justice  McLean:  “There  will 
not,  I  fear,  ever  in  our  day,  be  any  case  in  which  a 
law  of  a  State  or  of  Congress  will  be  declared  un¬ 
constitutional;  for  the  old  constitutional  doctrines 
are  fast  fading  away,  and  a  change  has  come  over 
the  public  mind,  from  which  I  augur  little  good.”  13 

Congress,  unlike  the  States,  is  not  prohibited 
from  passing  laws  impairing  the  obligation  of  con¬ 
tracts.  But  in  so  far  as  contract  rights  have  at¬ 
tached,  and  may  be  regarded  as  property,  the  due 

13  Story,  op.  cit.  Vol.  II,  p.  272;  Warren,  op.  cit.  Vol.  II,  p.  302. 


204  The  Supreme  Court  of  the  United  States 


process  clause  of  the  Fifth  Amendment  protects 
them  from  direct  impairment.  This  was  stated  in 
the  first  legal  tender  decision.14  But  this  does  not 
mean  that  when  the  Constitution  gives  an  express 
power  to  Congress,  it  may  not  be  exercised  al¬ 
though  its  exertion  may  interfere  with  the  operation 
of  contracts  previously  made.  Prior  arrangements 
are  necessarily  subject  to  this  paramount  authority. 
Thus,  bankruptcy  laws,  regulations  of  interstate 
commerce,  the  exercise  of  the  war  power,  may  de¬ 
stroy  the  worth  of  contracts  without  giving  ground 
for  objection  under  the  Constitution. 

The  extent  to  which  the  States,  aside  from  the 
prohibition  against  impairing  the  obligation  of  past 
contracts,  may  go  in  forbidding  the  making  of  future 
contracts,  is  involved  in  the  general  question  as  to 
the  scope  of  the  guaranty  of  liberty.  Liberty  em¬ 
braces  much  more  than  immunity  from  physical  re¬ 
straint,  or  from  criminal  prosecutions  in  the  ab¬ 
sence  of  a  prior  valid  definition  of  the  offense,  a 
proper  charge,  due  notice  and  a  reasonable  oppor¬ 
tunity  to  defend.  The  liberty  guaranteed  by  the 
Constitution,  includes,  as  the  Supreme  Court  has 
said,15  the  right  of  a  person  “to  be  free  in  the  en¬ 
joyment  of  all  his  faculties ;  to  be  free  to  use  them  in 
all  lawful  ways ;  to  live  and  work  where  he  will ;  to 
earn  his  livelihood  by  any  lawful  calling;  to  pursue 
any  livelihood  or  avocation,  and  for  that  purpose  to 

i *  Hepburn  v.  Griswold  (1870),  8  Wallace,  p.  624. 

18  Allgeyer  v.  Louisiana  (1897),  165  U.  S.  578,  589. 
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enter  into  all  contracts  ’  ’  which  may  be  appropriate 
for  the  carrying  out  of  these  purposes.  But  this  free¬ 
dom  is  manifestly  a  qualified  and  not  an  absolute 
right.  There  can  be  no  absolute  freedom  in  civilized 
society  to  do  as  one  wills  or  to  contract  as  one 
chooses.16  As  Justice  Holmes  has  observed,  “pretty 
much  all  law  consists  in  forbidding  men  to  do  some 
things  that  they  want  to  do,  and  contract  is  no  more 
exempt  from  law  than  other  acts.”17  Liberty  im¬ 
plies  the  absence  of  arbitrary  restraint,  not  immun¬ 
ity  from  reasonable  regulations  or  prohibitions  im¬ 
posed  in  the  interest  of  the  community.  The  State 
may  establish  qualifications  for  the  practice  of  law 
or  medicine,  or  for  any  vocation  requiring  particular 
training  or  skill  for  the  protection  of  the  public.  It 
is  within  the  power  of  government  to  restrain  some 
individuals  from  all  contracts,  as  wrell  as  all  individ¬ 
uals  from  some  contracts.  Thus  it  may  deny  to  all  the 
right  to  contract  for  the  purchase  or  sale  of  lottery 
tickets ;  to  the  minor  the  right  to  assume  any  obliga¬ 
tions  except  for  the  necessaries  of  existence;  to  the 
common  carrier,  the  power  to  make  any  contract 
releasing  himself  from  negligence.18  The  right  to 
make  contracts  is  subject,  as  already  noted,  to  the 
exercise  of  the  powers  granted  to  Congress  for  the 
conduct  of  matters  of  national  concern.  In  1871,  one 

Chicago,  B  4'  Q ■  R-  C°-  v-  McGuire  (1911),  219  U.  S.  549, 

567. 

17  Dissenting  opinion  in  Adkins  v.  Children’s  Hospital  (1923),  261 
U.  S.  p.  568. 

is Frisbie  v.  United  States  (1895),  157  U.  S.  p.  165. 
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Mottley  settled  his  claim  for  injuries  received 
through  the  negligence  of  a  railroad,  and  as  a  part 
of  the  agreement  he  and  his  wife  were  to  have  free 
passes  on  the  railroad  as  long  as  they  lived.  This 
arrangement,  however,  could  not  stand  against  the 
action  of  Congress  when  the  Hepburn  Act  of  1906 
prohibited  free  passes.19  In  the  field  of  State  action, 
liberty  to  contract  is  subject  to  the  essential  author¬ 
ity  of  government  to  maintain  peace  and  security, 
and  to  enact  laws  for  the  promotion  of  the  well-being 
of  those  subject  to  ^^jurisdiction,  that  is,  in  the 
exercise  of  what  we  call  the  police  power.  Usury  and 
Sunday  laws  are  an  historic  example.  It  was  under 
this  authority  that  the  Supreme  Court  sustained  the 
validity  of  State  legislation  in  prohibiting  (prior 
to  the  Eighteenth  Amendment)  the  manufacture  and 
sale  of  intoxicating  liquors  within  the  State ; 20  in 
prohibiting  the  sale  of  cigarettes  without  license,21  in 
requiring  the  redemption  in  cash  of  store  orders  or 
other  evidences  of  indebtedness  issued  in  payment  of 
wages;22  in  making  it  unlawful  to  contract  for  op¬ 
tions  to  sell  or  buy  grain  or  other  commodity  at  a 
future  time  ;2S  in  limiting  the  hours  of  work  of  women 
in  specified  employments ; 24  in  limiting  the  hours  of 

19  Louisville  $  Nashville  R.  R.  Co.  v.  Mottley  (1911),  219  U.  S.  467, 

29  Mugler  v.  Kansas  (1887),  123  U.  S.  623. 

21  Gundling  v.  Chicago  (1900),  177  U.  S.  183. 

22  Knoxville  Iron  Co.  v.  Earbison  (1901),  183  U.  S.  13. 

23  Booth  v.  Illinois  (1902),  184  U.  S.  425. 

2-*  Muller  v.  Oregon  (1908),  208  U.  S.  412;  Riley  v.  Massachusetts 
(1914),  232  U.  S.  671;  Miller  v.  Wilson  (1915),  236  U.  S.  373. 
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men  employed  in  manufacturing  establishments ; 25 
in  requiring  employers  of  miners  to  pay  for  coal  by 
weight  before  screening; 26  in  controlling  the  use  of 
trading  stamps  and  redeemable  coupons  in  connec¬ 
tion  with  sales  of  merchandise ; 27  in  forbidding  pay¬ 
ment  of  sailors  in  advance ; 28  in  fixing  the  size  of  a 
loaf  of  bread;29  in  providing  workmen’s  compensa¬ 
tion,  covering  compensation  for  injuries  caused  with¬ 
out  the  fault  of  the  employer.30  These  are  illustra¬ 
tions  of  the  wide  range  of  the  decisions  of  the  Su¬ 
preme  Court  sustaining  the  power  to  restrict  the 
liberty  of  contract,  and  to  these  might  be  added  a 
host  of  regulations  upheld  in  the  interest  of  health, 
safety,  morals  and  public  welfare,  against  the  oper¬ 
ation  of  which  no  contract  would  be  permitted  to 
stand. 

There  have  been  decisions,  dealing  with  this  ex¬ 
tremely  difficult  question  of  the  scope  of  the  consti¬ 
tutional  guaranty  of  liberty,  which  have  evoked  the 
strong  protest  of  members  of  the  Court  and  much 
public  criticism.  The  case  of  this  sort  which  perhaps 
more  than  any  other  has  been  the  object  of  attack  is 
that  of  Lochner  v.  New  York,31  decided  a  little  over 

25  Bunting  v.  Oregon  (1917),  243  U.  S.  426.  See  Holden  v.  Hardy 
(1898),  169  U.  S.  366. 

26  McLean  v.  Arkansas  (1909),  211  U.  S.  539. 

27  East  v.  Van  Deman  Lewis  Co.  (1916),  240  U.  S.  342. 

28  Patterson  v.  Bark  Eudora  (1903),  190  U.  S.  169. 

2 ^  Schmidinger  v.  Chicago  (1913),  226  U.  S.  578. 

so  New  York  Central  E.  B.  Co.  v.  White  (1917),  243  U.  S.  188; 
Arizona  Employers’  Liability  Cases  (1919),  250  IT.  S.  490. 

si  (1905)  198  U.  S.  45. 
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twenty  years  ago,  where  the  Court  held  that  a  stat¬ 
ute  limiting  employment  in  bakeries  to  ten  hours  a 
day  was  an  arbitrary  interference  with  liberty  of 
contract.  The  opinion  was  by  Justice  Peckham  and 
went  upon  the  ground  that,  while  the  statute  would 
have  been  valid  beyond  question  if  enacted  in  the 
interest  of  health,  it  was  not  in  truth  a  health  law. 
There  were  four  dissents,  by  Justices  Harlan,  White, 
Day  and  Holmes.  The  differentiations  which  may 
appeal  to  the  judicial  judgment  in  this  class  of  cases 
are  illustrated  by  the  fact  that  Justice  Harlan,  who 
was  vigorous  in  dissent  in  the  Lochner  case  and  gave 
many  instances  of  the  extent  of  the  valid  exercise  of 
the  police  power,32  delivered  the  opinion  of  the  Court 
in  the  case  of  Adair.™  There  it  was  decided  that  per¬ 
sonal  liberty  as  well  as  the  right  of  property  was 
invaded  without  due  process  of  law  by  the  Act  of 
Congress  34  which  made  it  a  criminal  offense  for  an 
agent  of  an  interstate  carrier  to  discharge  an  em¬ 
ployee  because  of  his  membership  in  a  labor  organ¬ 
ization.  It  was  also  decided  that  there  was  no  such 
relation  to  interstate  commerce  as  to  sustain  the  Act 
under  the  commerce  clause.  The  Court  placed  the 
right  of  the  employer  to  discharge,  for  whatever 
reason,  on  the  same  footing  as  the  right  of  the  em¬ 
ployee  to  quit,  for  whatever  reason.  On  similar 
grounds,  a  statute  of  Kansas  was  held  to  be  invalid 

s2  Id.,  pp.  65-74. 

33  Adair  v.  United  States  (1908),  208  U.  S.  161. 

3*  Act  of  June  1,  1898,  c.  370,  30  Statutes  at  Large,  424. 
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which  made  it  a  crime  to  prescribe  as  a  condition  of 
the  employment,  that  the  employee  should  agree  not 
to  become  or  remain  a  member  of  a  labor  organiza¬ 
tion  during  his  employment.35  But  Justice  Pitney, 
who  gave  the  opinion  for  the  Court  in  that  case, 
wrote  a  few  years  later  for  the  majority  of  the 
Court  in  sustaining  a  statute  of  Missouri  which  re¬ 
quired  an  employing  corporation  to  furnish  to  an 
employee,  who  was  discharged  or  voluntarily  quit,  a 
letter  setting  forth  the  nature  and  duration  of  the 
service  and  the  cause,  if  any,  of  the  employee’s 
leaving  it.36  This  was  regarded  as  a  regulation  of 
corporations.  Recently,  the  Supreme  Court  decid¬ 
ed  37  against  the  validity  of  the  Act  of  Congress  38 
providing  for  the  fixing  of  a  minimum  wage  for 
women  and  children  in  the  District  of  Columbia. 
The  majority  of  the  Court,  by  Justice  Sutherland 
(who  has  since  written  the  opinion  of  the  Court  sus¬ 
taining  the  zoning  ordinance,  to  which  I  referred  at 
the  close  of  the  last  lecture)  said  that  the  feature  of 
the  statute  which,  perhaps  more  than  any  other,  in 
the  Court’s  opinion,  put  upon  it  the  stamp  of  in¬ 
validity  was  that  it  exacted  from  the  employer  “an 
arbitrary  payment  for  a  purpose  and  upon  a  basis 
having  no  causal  connection  with  his  business,  or  the 
contract  or  the  work  the  employee  engages  to  do.’’ 39 

35  Coppage  v.  Kansas  (1915),  236  U.  S.  1. 

30  Prudential  Insurance  Co.  v.  Cheek  (1922),  259  U.  S.  530. 

37  Adkins  v.  Children’s  Hospital  (1923),  261  U.  S.  525. 

38  Act  of  September  19,  1918,  c.  174,  40  Statutes  at  Large,  960. 

38  261  IT.  S.  p.  558. 
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The  Court  said  that  the  act  did  not  deal  with  any 
business  charged  with  a  public  interest  or  with  pub¬ 
lic  work  or  was  not  to  meet  and  tide  over  a  tem¬ 
porary  emergency;  it  had  nothing  to  do  with  the 
character,  methods  or  periods  of  wage  payments ;  it 
did  not  prescribe  hours  of  labor  or  conditions  under 
which  labor  was  to  be  done ;  it  was  confined  to  adult 
women  who  were  legally  as  capable  of  contracting 
for  themselves  as  men.40  The  Chief  Justice  and  Jus¬ 
tices  Holmes  and  Sanford  dissented.  Justice  Bran- 
deis  did  not  sit.  The  Chief  Justice,  without  express¬ 
ing  an  opinion  that  a  minimum  wage  limitation 
could  be  enacted  for  adult  men,  thought  that  it  could 
be  applied  to  women.  He  believed  that  the  legisla¬ 
ture  could  find  as  much  support  in  experience  for 
the  view  that  a  sweating  wage  had  as  great  and  as 
direct  a  tendency  to  bring  about  an  injury  to  the 
health  and  morals  of  workers  as  long  hours  of  labor 
had  to  injure  health.41  He  found  no  reason  for  the 
conclusion  that  the  Nineteenth  Amendment,  although 
it  gave  to  women  political  power,  had  changed  their 
physical  strength  or  limitations,  or  deprived  the  leg¬ 
islature  of  the  right  to  take  these  differences  into 
account.42  It  was  in  his  dissenting  opinion  in  this 
case  that  Justice  Holmes  observed  that  the  earlier 
decisions  upon  the  due  process  clause  of  the  Four¬ 
teenth  Amendment  “began  within  our  memory  and 
went  no  farther  than  an  unpretentious  assertion  of 

40  Id.,  p.  554. 

41  Id.,  p.  566. 

<2  Id.,  p.  567. 
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the  liberty  to  follow  the  ordinary  callings.  Later  that 
innocuous  generality  was  expanded  into  the  dogma, 
Liberty  of  Contract.”  He  thought  that  among  the 
restrictive  laws  that  had  been  upheld  there  were 
those  that  interfered  with  liberty  of  contract  quite 
as  seriously  and  directly  as  the  one  then  before  the 
Court.43 

The  Chief  Justice,  shortly  after,  spoke  for  a  unan¬ 
imous  Court  in  holding  that  the  general  freedom  of 
employer  and  employee  to  contract  with  respect  to 
wages  was  protected  by  the  due  process  clause.  That 
was  in  a  case  involving  the  validity  of  the  statute  of 
Kansas  establishing  a  Court  of  Industrial  Kela- 
tions.44  This  was  an  attempt  to  compel  those  en¬ 
gaged  in  the  manufacture  of  food  and  clothing,  and 
the  production  of  fuel,  whether  owners  or  workers, 
to  continue  in  their  business  and  employment  on 
terms  fixed  by  an  agency  of  the  State,  if  they  could 
not  agree.  The  statute  gave  the  Industrial  Court 
authority  to  permit  the  owner  or  employer  to  go  out 
of  the  business,  if  he  showed  that  he  could  only  con¬ 
tinue,  on  the  terms  fixed,  at  such  heavy  loss  that 
collapse  would  follow,  but  this  privilege  was  gener¬ 
ally  illusory.  A  laborer  dissatisfied  with  his  wages 
was  permitted  to  quit,  but  he  might  not  agree  with 
his  fellows  to  quit  or  combine  with  others  to  induce 
them  to  quit.  The  Act  was  held  to  be  invalid  under 
the  due  process  clause  as  an  unwarrantable  depriva¬ 
tion  of  property  and  liberty  of  contract.  It  was  con- 

43  Id.,  p.  568. 

44  Wolff  Packing  Co.  v.  Industrial  Court  (1923),  262  U.  S.  522. 
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siderecl  “as  compelling  the  employer  to  pay  the  ad¬ 
judged  wages,  and  as  forbidding  the  employees  to 
combine  against  working  and  receiving  them.” 
“Without  this  joint  compulsion,  the  whole  theory 
and  purpose  of  the  act  would  fail.”  If  limitations  of 
continuity  upon  the  employer  and  the  employed 
could  ever  he  justified,  it  must  be,  said  the  Court, 
“where  the  obligation  to  the  public  of  continuous 
service  is  direct,  clear  and  mandatory  and  arises 
as  a  contractual  condition  express  or  implied  of  en¬ 
tering  the  business  either  as  owner  or  worker.  It 
can  only  arise  when  investment  by  the  owner  and 
entering  the  employment  by  the  worker  create  a  con¬ 
ventional  relation  to  the  public  somewhat  equivalent 
to  the  appointment  of  officers  and  the  enlistment  of 
soldiers  and  sailors  in  military  service.  ’  ’ 45 

Again,  however,  the  differences  between  the  Jus¬ 
tices  in  their  points  of  view  appeared  in  the  decision 
holding  invalid  a  statute  of  Nebraska  which  pre¬ 
scribed  the  weights  of  loaves  of  bread.46  In  the  opin¬ 
ion  of  the  Court,  delivered  by  Justice  Butler,  it  was 
recognized  as  beyond  doubt  that  the  police  power  of 
the  State  might  be  exercised  to  protect  purchasers 
from  imposition  by  the  sale  of  short  weight  loaves. 
The  particular  provisions  of  the  statute  under  con¬ 
sideration  were  found  to  be  arbitrary.  Justices 
Brandeis  and  Holmes  dissented  in  an  elaborate  opin¬ 
ion.  Many  years  ago  a  law  of  Pennsylvania  which 

48  Id.,  p.  541. 

48  Bums  Baking  Co.  v.  Bryan  (1924),  264  U.  S.  504. 
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prohibited  the  manufacture,  sale,  or  possession  for 
sale  of  oleomargarine  was  sustained.47  But  in  a  re¬ 
cent  case  48  it  was  decided  (Justices  Holmes,  Bran- 
deis  and  Stone  dissenting)  that  a  statute  of  Penn¬ 
sylvania  forbidding  the  use,  in  comfortables,  of 
shoddy,  even  when  sterilized,  violated  the  due  pro¬ 
cess  clause  of  the  Fourteenth  Amendment.  The  dis¬ 
tinction  was  stated  to  be  that  in  the  earlier  case  it 
had  been  assumed  that  most  kinds  of  oleomargarine 
were  or  might  become  injurious  to  health,  but  that 
in  the  case  before  the  Court  it  was  established  that 
sterilization  eliminated  the  dangers  if  any  from  the 
use  of  shoddy  and  hence  the  act  could  not  be  sus¬ 
tained  as  a  health  measure.  It  was  also  found  that 
it  could  not  be  upheld  as  preventing  deception.  The 
Court  decided  that  the  business  involved  was  legiti¬ 
mate  and  useful,  and  that  the  attempted  regulation 
was  “purely  arbitrary.”  49 

State  action  in  another  relation  has  furnished  the 
occasion  for  the  Supreme  Court  to  apply  the  re¬ 
straints  found  in  the  due  process  clause  to  interfer¬ 
ences  with  the  freedom  of  learning,  or  at  least  to  the 
freedom  of  teachers,  and  of  parents  to  engage  teach¬ 
ers  to  instruct  their  children.  In  1919,  Nebraska 
enacted  a  law  prohibiting  any  person  to  teach  any 
subject  in  a  private,  denominational,  parochial  or 
public  school  in  any  other  than  the  English  language. 

Powell  v.  Pennsylvania  (1888),  127  U.  S.  678. 

■*8  Weaver  v.  Palmer  Brothers  Co.  (1926),  270  U.  S.  402. 

^  Id.,  p.  415.  See  also,  Fairmont  Creamery  Co.  v.  Minnesota 
(April  11,  1927). 
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Other  languages  could  be  taught  only  after  the  pupil 
had  passed  the  eighth  grade.  The  Supreme  Court  set 
aside  a  conviction,  which  the  State  court  had  sustain¬ 
ed,  for  teaching  the  German  language  in  a  Lutheran 
parochial  school.60  Justices  Holmes  and  Sutherland 
dissented.81  The  Court,  through  Justice  McReynolds, 
said  that  the  guaranty  of  liberty  embraced  the  right 
of  the  individual  “to  engage  in  any  of  the  common 
occupations  of  life,  to  acquire  useful  knowledge,  to 
marry,  establish  a  home  and  bring  up  children,  to 
worship  God  according  to  the  dictates  of  his  own 
conscience,  and  generally  to  enjoy  those  privileges 
long  recognized  at  common  law  as  essential  to  the 
orderly  pursuit  of  happiness  by  free  men.”  The 
calling  of  teachers  was  useful  and  honorable,  —  es¬ 
sential,  indeed,  to  the  public  welfare.  Mere  knowl¬ 
edge  of  the  German  language  could  not  reasonably 
be  regarded  as  harmful.  The  accused  had  taught  this 
language  as  part  of  his  occupation.  “His  right  thus 
to  teach  and  the  right  of  parents  to  engage  him  so  to 
instruct  their  children,”  were  “within  the  liberty  of 
the  Amendment.”  It  was  remarked  that  some  of  the 
plans  which  had  been  suggested  for  the  improve¬ 
ment  of  society  were  not  available  under  our  Con¬ 
stitution.  “For  the  welfare  of  his  Ideal  Common¬ 
wealth,”  said  Justice  McReynolds,  “Plato  suggested 
a  law  which  should  provide :  ‘  That  the  wives  of  our 
guardians  are  to  be  common,  and  their  children  are 

60  Meyer  v.  Nebraska  (1923),  262  U.  S.  390;  see  also,  Bartels\'. 
Iowa  (1923),  262  U.  S.  404. 

61  Id.,  pp.  403,  412. 
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to  be  common,  and  no  parent  is  to  know  liis  own 
child,  nor  any  child  his  parent.  *  *  *  The  proper 
officers  will  take  the  offspring  of  the  good  parents  to 
the  pen  or  fold,  and  there  they  will  deposit  them 
with  certain  nurses  who  dwell  in  a  separate  quarter ; 
but  the  offspring  of  the  inferior,  or  of  the  better 
when  they  chance  to  be  deformed,  will  be  put  away 
in  some  mysterious,  unknown  place,  as  they  should 
be.’  In  order  to  submerge  the  individual  and  de¬ 
velop  ideal  citizens,  Sparta  assembled  the  males  at 
seven  into  barracks  and  intrusted  their  subsequent 
education  and  training  to  official  guardians.  Al¬ 
though  such  measures  have  been  deliberately  ap¬ 
proved  by  men  of  great  genius,  their  ideas  touching 
the  relation  between  individual  and  State  were  whol¬ 
ly  different  from  those  upon  which  our  institutions 
rest ;  and  it  hardly  will  be  affirmed  that  any  legisla¬ 
ture  could  impose  such  restrictions  upon  the  people 
of  a  State  without  doing  violence  to  both  letter  and 
spirit  of  the  Constitution.”  52  This  decision  was  fol¬ 
lowed  by  the  Oregon  School  case.63  There,  the  statute 
had  been  adopted  under  the  initiative  provision  of 
the  State  constitution.  It  required  every  parent, 
guardian  or  other  person  having  control  of  a  child 
between  the  ages  of  eight  and  sixteen  years  to  send 
him  “to  a  public  school”  for  the  period  of  time  a 
public  school  was  held  during  the  current  year  in  the 
district  where  the  child  resided.  No  question  was 
raised  concerning  the  power  of  the  State  reasonably 

62  Meyer  t>.  Nebraska,  262  U.  S.  pp.  400-402. 

*3  Pierce  v.  Society  of  Sisters  (1925),  268  U.  S.  510. 
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to  regulate  all  schools  or  to  require  that  all  children 
of  proper  age  attend  some  school.  The  inevitable 
practical  result  of  enforcing  the  statute  would  be 
destruction  of  the  primary  schools  of  those  who  in¬ 
voked  the  jurisdiction  of  the  court.  It  was  decided 
that  the  act  unreasonably  interfered  with  the  liberty 
of  parents  and  guardians  to  direct  the  upbringing 
and  education  of  children  under  their  control. 

In  dealing  with  questions  arising  under  the  due 
process  clause  of  the  Fourteenth  Amendment,  the 
Supreme  Court  early  recognized  the  authority  of  the 
legislature  to  regulate  a  business,  and  the  use  of 
property,  when  it  is  “  clothed  with  a  public  interest.  ’  ’ 
In  the  celebrated  case  of  Munn  v.  Illinois 64  the 
Court  decided,  Chief  Justice  Waite  giving  the  opin¬ 
ion,  that  the  State  could  fix  the  maximum  of  charges 
for  the  storage  of  grain  in  warehouses.  The  prin¬ 
ciple  was  established  as  far  back  as  the  time  of  Lord 
Chief  Justice  Hale  who  said  that  when  private  prop¬ 
erty  is  affected  with  a  public  interest  it  ceases  to  be 
juris  privati  only.  “When  therefore,”  said  the 
Court  in  the  Munn  case,  “one  devotes  his  property 
to  a  use  in  which  the  public  has  an  interest,  he  in 
effect  grants  to  the  public  an  interest  in  that  use, 
and  must  submit  to  be  controlled  by  the  public  for 
the  common  good  to  the  extent  of  the  interest  he  has 
thus  created.  He  may  withdraw  his  grant  by  dis¬ 
continuing  the  use ;  but  so  long  as  he  maintains  the 
use,  he  must  submit  to  the  control.”  “We  know,” 
it  was  added,  “that  this  is  a  power  which  may  be 

64  (1876)  94  TJ.  S.  113. 
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abused”  but  “for  protection  against  abuses  by  legis¬ 
latures  the  people  must  resort  to  the  polls  not  to  the 
courts.”  85  In  another  case,80  heard  at  the  same  time, 
an  Illinois  statute  fixing  maximum  railroad  rates 
was  sustained  and  Chief  Justice  Waite  observed 
with  respect  to  the  system  of  classification  adopted 
in  the  exercise  of  the  legislative  discretion:  “Our 
province  is  only  to  determine  whether  it  could  be 
done  at  all,  and  under  any  circumstances.  If  it 
could,  the  legislature  must  decide  for  itself,  subject 
to  no  control  from  us,  whether  the  common  good  re¬ 
quires  that  it  should  be  done.”  87  Justice  Field  dis¬ 
sented  in  these  cases,  but  he  had  already  said  with 
respect  to  the  regulation  of  the  sale  of  intoxicating 
liquors  that  “no  one  has  ever  pretended,  that  I  am 
aware  of,  that  the  fourteenth  amendment  interferes 
in  any  respect  with  the  police  power  of  the  State,”88 
and  this  view  he  reasserted  in  delivering  the  opinion 
of  the  Court  in  a  later  case.89  But  it  is  apparent  that 
the  difference  between  holding  that  the  Fourteenth 
Amendment  did  not  restrict  the  police  power  but  that 
legislative  acts  could  be  found  to  be  invalid  which 
lay  outside  that  power,  and  determining  that  the 
police  power  was  limited  by  the  Amendment  to  the 
extent  that  injurious  legislation  which  was  arbitrary 
and  capricious  was  prohibited,  is  not  a  difference  of 
much  practical  value.  Observations,  such  as  that 

88  Id.,  pp.  126,  134. 

56  Chicago,  B.  4-  Q.  B.  B.  Co.  v.  Iowa  (1876),  94  U.  8.  155. 

87  Id.,  p.  164. 

88  Bartemeyer  v.  Iowa  (1873),  18  Wallace,  129,  138. 

w  Bar  bier  v.  Connolly  (1885),  113  U.  8.  27,  31. 
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of  Justice  Field,  were  taken  to  mean  that  the  Amend¬ 
ment  did  not  interfere  with  the  proper  exercise  of 
the  police  power.  The  doctrine  of  the  absolute  con¬ 
trol  of  the  legislature  over  railroad  rates  could  not 
stand,  if  the  principle  of  protection  against  arbitrary 
legislation  was  to  be  maintained.  The  due  process 
clause  of  the  Fourteenth  Amendment,  despite  the 
repeated  refusals  of  the  Court  to  find  that  the  guar¬ 
anty  had  been  violated,  was  constantly  invoked  as  a 
refuge  from  the  increasing  volume  and  variety  of 
legislation  burdening  rights  of  property.  In  1885, 
Chief  Justice  Waite  spoke  for  the  Court  in  sustain¬ 
ing  Mississippi  in  establishing  a  railroad  commis¬ 
sion  with  power  to  fix  rates.60  But  the  opinion  con¬ 
tained  this  sentence :  ‘  ‘  This  power  to  regulate  is  not 
a  power  to  destroy,  and  limitation  is  not  the  equival¬ 
ent  of  confiscation.  Under  pretence  of  regulating 
fares  and  freights,  the  State  cannot  require  a  rail¬ 
road  corporation  to  carry  persons  or  property  with¬ 
out  reward ;  nor  can  it  do  that  which  in  law  amounts 
to  a  taking  of  private  property  without  just  com¬ 
pensation,  or  without  due  process  of  law.”01  This 
was  the  assertion  of  jurisdiction,  which  has  ever 
since  been  exercised,  to  review  the  action  taken  by 
the  legislature  or  under  its  authority  in  fixing  the 
charges  of  public  service  corporations,  for  the  pur¬ 
pose  of  determining  whether  the  action  is  confisca¬ 
tory,  an  inquiry  which  has  given  rise  to  the  most  in¬ 
tricate  and  perplexing  questions  that  come  before  ju- 

60  Railroad  Commission  Cases  (1886),  116  U.  S.  307. 

61  Id.,  p.  331. 
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dicial  tribunals.  In  1890,  the  Supreme  Court  decided 
that  a  Minnesota  law  which  (as  interpreted  by  the 
State  Court)  allowed  a  railroad  commission  to  fix 
rates  which  were  final,  and  forbade  the  courts  to  stay 
the  hands  of  the  commission  although  the  rates  might 
be  unequal  and  unreasonable,  was  invalid.62  Justice 
Bradley,  with  whom  Justices  Gray  and  L.  Q.  C. 
Lamar  concurred,  said  that  in  his  view  the  final 
arbitrament  lay  with  the  legislature  and  not  with  the 
judiciary.63  Four  years  later  the  Supreme  Court  sus¬ 
tained  a  decree  enjoining  the  Commission  of  Texas 
from  enforcing  rates  found  to  be  unjust  and  unrea¬ 
sonable.6*  In  1898,  Justice  Harlan  delivered  the  opin¬ 
ion  of  the  Court  in  Smyth  v.  Ames  65  holding  that 
rates  fixed  by  a  Nebraska  statute  were  confiscatory. 
The  question  was  there  presented  as  to  the  method 
of  determining  whether  rates  were  confiscatory  and 
it  was  laid  down  that  the  basis  of  all  calculations 
must  be  “the  fair  value’ ’  of  the  property  being  used 
by  the  company  for  the  convenience  of  the  public; 
upon  this  value  the  company  was  entitled  to  a  fair 
return.  It  is  worthy  of  note  that  Mr.  William  J. 
Bryan  appeared  for  the  Board  of  Transportation  of 
Nebraska  in  this  case  and  contended  that  the  present 
value  of  the  roads,  as  measured  by  the  cost  of  repro¬ 
duction,  should  be  taken  as  the  basis  of  calculation.66 

62  Chicago,  M.  4  St.  P.  E  ’w  ’y  Co.  v.  Minnesota,  134  U.  S.  418. 

6»  Id.,  p.  462. 

64  Reagan  v.  Farmers’  Loan  4'  Trust  Co.,  154  U.  S.  362. 

65  169  U.  S.  466. 

66  Id.,  p.  489. 
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This  was  to  get  rid  of  watered  stock  and  fictitious 
capitalization.  In  recent  years,  when  cost  of  repro¬ 
duction  has  mounted  so  high,  there  has  been  an 
effort,  as  yet  unsuccessful,  to  establish  what  is  called 
“the  prudent  investment  value”  as  the  basis  of  de¬ 
termining  the  fair  value.67  The  Supreme  Court  has 
said  that  the  ascertainment  of  fair  value  is  not  con¬ 
trolled  by  artificial  rules.  It  is  not  a  matter  of 
formulas,  but  there  must  be  a  reasonable  judg¬ 
ment  having  its  basis  in  a  proper  consideration  of 
all  relevant  facts.68  This  involves,  under  the  rule  of 
Smyth  v.  Ames ,  a  very  broad  inquiry.  But,  in  ap¬ 
plying  these  principles,  it  is  recognized  that  the  rate¬ 
making  power  is  a  legislative  power  and  necessarily 
implies  a  range  of  legislative  discretion.  The  Court 
does  not  sit  as  a  board  of  revision  to  substitute  its 
judgment  for  that  of  the  legislature,  or  of  a  com¬ 
mission  lawfully  constituted  by  it,  as  to  matters 
within  the  province  of  either.  The  question  is  wheth¬ 
er  the  State  has  overstepped  constitutional  limits 
by  making  rates  so  unreasonably  low  that  they  must 
be  regarded  as  confiscatory. 

There  could  be  no  question  but  that  railroads,  and 
what  are  called  public  utilities,  are  clothed  with  a 
public  interest,  but  what  other  undertakings  are 
within  this  category?  It  was  decided,  against  the 
strong  dissenting  opinion  of  Justice  J.  ft.  Lamar, 

87  See  dissenting  opinion  of  Brandeis  J.,  in  Southwestern  Bell 
Telephone  Co.  v.  Public.  Service  Commission  (1923),  262  U.  S.  276, 
289;  McCardle  v.  Indianapolis  Water  Co.  (1926),  272  U.  S.  400. 

88  Minnesota  Rate  Cases  (1913),  230  U.  S.  p.  434. 
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that  the  insurance  business  was  included  so  as  to 
justify  the  regulation  of  rates.69  In  the  case  of  the 
Kansas  Industrial  Relations  Court,  already  men¬ 
tioned,  Chief  Justice  Taft  thus  stated  the  result  of  the 
decisions:  “Businesses  said  to  be  clothed  with 
a  public  interest  justifying  some  public  regula¬ 
tion  may  be  divided  into  three  classes:  (1)  Those 
which  are  carried  on  under  the  authority  of  a 
public  grant  of  privileges  which  either  expressly 
or  impliedly  imposes  the  affirmative  duty  of  render¬ 
ing  a  public  service  demanded  by  any  member  of 
the  public.  Such  are  the  railroads,  other  common 
carriers  and  public  utilities.  (2)  Certain  occupa¬ 
tions,  regarded  as  exceptional,  the  public  interest  at¬ 
taching  to  which,  recognized  from  earliest  times,  has 
survived  the  period  of  arbitrary  laws  by  Parliament 
or  Colonial  legislatures  for  regulating  all  trades  and 
callings.  Such  are  those  of  the  keepers  of  inns,  cabs 
and  grist  mills.  *  *  #  (3)  Businesses  which,  though 
not  public  at  their  inception  may  be  fairly  said  to 
have  risen  to  be  such  and  have  become  subject  in 
consequence  to  some  government  regulation.  They 
have  come  to  hold  such  a  peculiar  relation  to  the  pub¬ 
lic  that  this  is  superimposed  upon  them.  *  *  *  the 
mere  declaration  by  a  legislature  that  a  business  is 
affected  with  a  public  interest  is  not  conclusive  of 
the  question  whether  its  attempted  regulation  on 
that  ground  is  justified.  The  circumstances  of  its 
alleged  change  from  the  status  of  a  private  business 

69  German  Alliance  Insurance  Co.  v.  Lewis  (1914),  233  U.  S.  389, 
418. 
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and  its  freedom  from  regulation  into  one  in  which 
the  public  have  come  to  have  an  interest  are  always 
a  subject  of  judicial  inquiry.  *  *  *  It  has  never  been 
supposed,  since  the  adoption  of  the  Constitution, 
that  the  business  of  the  butcher,  or  the  baker,  the 
tailor,  the  wood  chopper,  the  mining  operator  or  the 
miner  was  clothed  with  such  a  public  interest  that 
the  price  of  his  product  or  his  wages  could  be  fixed 
by  State  regulation.  It  is  true  that  in  the  days  of 
the  early  common  law  an  omnipotent  Parliament 
did  regulate  prices  and  wages  as  it  chose,  and  occa¬ 
sionally  a  Colonial  legislature  sought  to  exercise  the 
same  power;  but  nowadays  one  does  not  devote  one’s 
property  or  business  to  the  public  use  or  clothe  it 
with  a  public  interest  merely  because  one  makes 
commodities  for,  and  sells  to,  the  public  in  the  com¬ 
mon  callings  of  which  those  above  mentioned  are 
instances.”  70 

The  Supreme  Court  has  recognized  that  the  legisla¬ 
ture  may  meet  public  emergencies  by  action  that  or¬ 
dinarily  would  go  beyond  its  constitutional  author¬ 
ity.  This  principle  is  not  limited  to  military  exigen¬ 
cies  in  the  theater  of  war,  or  to  the  extraordinary 
requirements  of  some  great  public  calamity.  Less 
grave,  but  unusual  and  urgent  conditions,  may  just- 

7»  Wolff  Packing  Co.  v.  Industrial  Court  (1923),  262  U.  S.  pp. 
535-537.  Since  the  delivery  of  this  lecture,  the  Supreme  Court  has 
decided  that  plaees  of  amusement  or  entertainment  are  not  public 
utilities  or  so  affected  with  a  public  interest  as  to  justify  legislative 
regulation  of  the  charges  which  their  patrons  may  be  required  to 
pay.  Tyson  Brother  v.  United  Theatre  Ticket  Officers,  (February 
28,  1927). 
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ify  temporary  expedients.  Thus,  the  Supreme  Court 
sustained  the  action  of  Congress  for  the  relief  of 
tenants  in  the  District  of  Columbia  because  of  a 
notorious  situation  growing  out  of  the  World  War,71 
and  at  the  same  time  the  Court  upheld  the  New  York 
law  of  1920  suspending  under  specified  conditions 
the  right  of  landlords  to  recover  possession  of  their 
property.72  The  Court  said  in  the  former  case  that 
“the  space  in  Washington  is  necessarily  monopolized 
in  comparatively  few  hands,  and  letting  portions  of 
it  is  as  much  a  business  as  any  other.  Housing  is  a 
necessary  of  life.”  73  The  Chief  Justice  and  Justices 
McKenna,  Van  Devanter  and  McReynolds  dissented. 
In  1917,  the  Supreme  Court  sustained  the  Adamson 
Act  prescribing  wages  for  railroad  employees ;  it  was 
passed  to  prevent  a  strike  of  railroad  trainmen.74 
Chief  Justice  Taft  later  observed  that  this  decision, 
although  it  concerned  an  interstate  carrier  in  the 
presence  of  a  nation-wide  emergency,  and  the 
possibility  of  a  great  disaster,  went  to  the  border 
line,  and  nothing  was  found  in  that  case  which  justi¬ 
fied  the  sort  of  regulation  sought  by  the  statute 
establishing  the  Kansas  Industrial  Relations  Court.75 

Tiie  due  process  clause  does  not  prevent  the  crea¬ 
tion  of  administrative  bodies  which  act  as  legislative 
agencies  in  order  to  apply  reasonable  legislative 

71  Block  v.  Hirsh  (1921),  256  U.  S.  134. 

72  Marcus  Brown  Holding  Co.  v.  Feldman  (1921),  256  U.  S.  170 

73  256  U.  S.  p.  156. 

74  Wilson  v.  New,  243  U.  S.  332,  342. 

75  262  U.  S.  pp.  541,  542,  544. 
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standards  to  the  fact  of  particular  cases.  Find¬ 
ings  of  fact,  made  by  such  bodies  on  evidence,  may 
be  final.  But  administrative  orders,  quasi-judicial  in 
character,  as  was  said  by  Justice  J.  R.  Lamar  in 
speaking  for  the  Court,  are  void  if  a  hearing  is 
denied,  or  if  that  granted  is  inadequate  or  manifest¬ 
ly  unfair,  or  if  the  finding  is  contrary  to  the  indis¬ 
putable  character  of  the  evidence,  or  if  the  facts 
found  do  not  as  matter  of  law  support  the  order.  A 
finding  in  such  cases  without  evidence  “is  arbitrary 
and  baseless.”  78 

Closely  related  to  the  due  process  clause  is  the  one 
forbidding  the  taking  of  private  property  for  public 
use  without  just  compensation.  This  prohibition, 
explicit  in  the  Fifth  Amendment,  is  deemed  to  be 
embraced  in  the  due  process  clause  of  the  Four¬ 
teenth  Amendment.77  And,  in  considering  prop¬ 
erty  rights,  it  must  always  be  remembered  that 
the  community  can  carry  out  its  public  purposes  if  it 
is  willing  to  pay.  What  is  a  public  purpose  is  a  judi¬ 
cial  question  and  cannot  be  foreclosed  by  legislative 
declarations.  But  the  courts  give  to  the  opinion 
of  the  legislature  the  greatest  deference  short  of 
admitting  its  controlling  character.  Thus,  the  con¬ 
demnation  of  a  right  of  way  across  a  placer  mining 
claim  for  the  aerial  bucket  line  of  a  mining  corpora¬ 
tion  was  held  not  to  be  invalid  as  a  taking  of  private 
property  for  private  use,  as  the  legislature  and  the 

78  Interstate  Commerce  Commission  v.  Louisville  4"  Nashville  R. 
R.  Co.  (1913),  227  U.  S.  88,  91. 

77  Chicago,  B.  Q.  R.  R.  Co.  v.  Chicago  (1897),  166  U.  S.  266. 
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highest  court  of  Utah  had  said  that  the  public  wel¬ 
fare  of  that  State  demanded  aerial  lines  between 
the  mines  upon  its  mountain  sides.78  A  similar  prin¬ 
ciple  is  applied  when  the  State  exercises  its  taxing 
power.  Every  presumption  in  its  favor  is  indulged 
and  “only  clear  and  demonstrated  usurpation  of 
power  will  authorize  judicial  interference.”  This 
was  said  in  a  case  where  the  power  of  North  Dakota 
to  lay  taxes  to  carry  out  such  enterprises  as  a  State 
bank,  a  State  warehouse,  elevator  and  flour  mill  sys¬ 
tem,  and  a  State  home  building  project,  was  chal¬ 
lenged  and  sustained.79  The  respect  for  the  legisla¬ 
tive  judgment  is  illustrated  in  many  cases  arising 
under  the  due  process  clause.  When,  for  example, 
the  legislature  acts  for  the  protection  of  the  public 
health,  it  is  not  enough  that  the  subject  of  its  action 
should  be  regarded  as  debatable.  “If  it  be  debatable, 
the  legislature  is  entitled  to  its  own  judgment,”  and 
that  is  not  to  be  superseded  by  the  verdict  of  a  jury 
or  by  the  personal  opinion  of  judges  on  the  issue 
which  the  legislature  had  decided.80 

The  Fourteenth  Amendment  not  only  requires  due 
process  but  prohibits  a  State  from  denying  to  any 
person  the  equal  protection  of  the  laws.  This  provi¬ 
sion,  and  that  of  the  due  process  clause,  are  “univer¬ 
sal  in  their  application,  to  all  persons  within  the  ter¬ 
ritorial  jurisdiction,  without  regard  to  any  differ¬ 
ences  in  race,  of  color,  or  of  nationality;  and  the 

78  Strickley  v.  Highland  Boy  Mining  Co.  (1906),  200  U.  S.  527. 

79  Green  v.  Frazier  (1920),  253  U.  S.  233,  239. 

so  Price  v.  Illinois  (1915),  238  U.  S.  446,  452. 
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equal  protection  of  the  laws  is  a  pledge  of  the  pro¬ 
tection  of  equal  laws.”  81  It  was  applied  in  the  lead¬ 
ing  case  of  Yick  Wo  82  in  the  holding  that  the  admin¬ 
istration  of  a  municipal  ordinance  of  San  Francisco 
which  made  an  arbitrary  and  unjust  discrimination, 
founded  on  differences  in  race  between  persons  other¬ 
wise  in  similar  circumstances,  violated  the  consti¬ 
tutional  provision.  The  following  statement  of  Jus¬ 
tice  Stanley  Matthews,  in  the  opinion  in  that  case,  is 
probably  as  frequently  quoted  in  the  Supreme  Court 
as  any  deliverance  from  the  bench :  ‘  ‘  Though  the  law 
itself  be  fair  on  its  face  and  impartial  in  appearance, 
yet,  if  it  is  applied  and  administered  by  public  au¬ 
thority  with  an  evil  eye  and  an  unequal  hand,  so  as 
practically  to  make  unjust  and  illegal  discriminations 
between  persons  in  similar  circumstances,  material 
to  their  rights,  the  denial  of  equal  justice  is  still 
within  the  prohibition  of  the  Constitution.  ’  ’ 83  An¬ 
other  illustration  is  found  in  a  statute  of  Arizona 
which  provided  that  an  employer  of  more  than  five 
workers  at  any  one  time,  regardless  of  kind  or  class 
of  work,  or  sex  of  workers,  should  employ  not  less 
than  eighty  per  cent,  qualified  electors  or  native  born 
citizens  of  the  United  States  or  some  subdivision 
thereof ;  it  was  held  to  be  invalid.84  The  constitutional 
right  in  that  case  was  successfully  invoked  by’ a  cook, 
a  native  of  Austria,  who  was  discharged  because  his 

81  Yick  Wo  v.  Hopkins  (1886),  118  U.  S.  356,  369. 

82  Id. 

as  Id.,  pp.  373,  374. 

84  Truax  v.  Raich  (1915),  239  U.  S.  33. 
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employer  had  nine  employees  of  whom  seven  were 
neither  native  born  citizens  nor  qualified  electors. 
The  most  striking  fact,  however,  in  the  application 
of  the  equal  protection  clause  is  the  recognition  of 
the  wide  range  of  classification  which  is  incident  to 
the  legislative  power  of  the  State.  Almost  daily,  in 
the  Supreme  Court,  counsel  appeal  to  this  clause  but 
without  avail  because  of  this  right  of  classification, 
which  it  must  appear  has  been  abused  by  clearly 
arbitrary  action  before  the  Court  will  pronounce  a 
State  statute  invalid.  Dealing  with  practical  exigen¬ 
cies,  the  legislature  may  be  guided  by  experience.  It- 
is  free  to  recognize  degrees  of  harm,  and  it  may  con¬ 
fine  its  restrictions  to  those  classes  of  cases  where 
the  need  is  deemed  to  be  clearest.  It  may  proceed 
cautiously,  step  by  step,  and  if  an  evil  is  specially 
experienced  in  a  particular  branch  of  business  it  is 
not  necessary  that  the  prohibition  should  be  couched 
in  all-embracing  terms.85 

The  distinction  between  “due  process”  and  “equal 
protection”  has  been  pointed  out  by  Chief  Justice 
Taft  :86  “It  may  be  that  they  overlap,  that  a  violation 
of  one  may  involve  at  times  the  violation  of  the 
other,  but  the  spheres  of  the  protection  they  offer 
are  not  coterminous.  The  due  process  clause,  brought 
down  from  Magna  Charta,  was  found  in  the  early 
state  constitutions  and  later  in  the  Fifth  Amendment 
to  the  Federal  Constitution  as  a  limitation  upon  the 

s*  Carroll  v.  Greenwich  Insurance  Co.  (1905),  199  U.  S.  401  411. 

86  Truax  v.  Corrigan  (1921),  257  U.  S.  312,  332,  333. 
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executive,  legislative  and  judicial  powers  of  the  Fed¬ 
eral  Government,  while  the  equality  clause  does  not 
appear  in  the  Fifth  Amendment  and  so  does  not  ap¬ 
ply  to  congressional  legislation.  The  due  process 
clause  *  *  *  of  course,  tends  to  secure  equality  of 
law  in  the  sense  that  it  makes  a  required  minimum 
of  protection  for  every  one’s  right  of  life,  liberty  and 
property,  which  the  Congress  or  the  legislature  may 
not  withhold.  *  *  *  But  the  framers  and  adopters 
of  this  Amendment”  (the  Fourteenth)  “were  not 
content  to  depend  on  a  mere  minimum  secured  by  the 
due  process  clause,  or  upon  the  spirit  of  equality 
which  might  not  be  insisted  on  by  local  public  opin¬ 
ion.  They  therefore  embodied  that  spirit  in  a  specific 
guaranty.  The  guaranty  was  aimed  at  undue  favor 
and  individual  or  class  privilege,  on  the  one  hand, 
and  at  hostile  discrimination  or  the  oppression  of 
inequality  on  the  other.  It  sought  an  equality  of 
treatment  of  all  persons,  even  though  all  enjoyed  the 
protection  of  due  process.”  This  statement  was 
made  in  a  case  which  arose  out  of  a  dispute  between 
the  plaintiffs  who  were  employers  and  the  defend¬ 
ants’  union  which  had  ordered  a  strike.  In  the  con¬ 
duct  of  the  strike  the  Court  found  that  there  were 
libelous  attacks  upon  the  plaintiffs,  their  business, 
their  employees  and  their  customers,  which  were 
uttered  in  aid  of  the  plan  to  induce  customers  to 
withhold  their  patronage ;  there  were  picketing  with 
banners  announcing  the  plaintiffs’  unfairness  and 
threats  of  injurious  consequences  to  future  custom- 
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ers,  and  other  wrongful  conduct,  all  linked  together 
in  a  campaign  “constituting  an  unlawful  annoyance 
and  a  hurtful  nuisance  in  respect  of  the  free  access 
to  the  plaintiffs  ’  place  of  business.  It  was  not  lawful 
persuasion  or  inducing.  It  was  not  a  mere  appeal  to 
the  sympathetic  aid  of  would-be  customers  by  a  sim¬ 
ple  statement  of  the  fact  of  the  strike  and  a  request 
to  withhold  patronage.  It  was  compelling  every  cus¬ 
tomer  or  would-be  customer  to  run  the  gauntlet  of 
most  uncomfortable  publicity,  aggressive  and  an¬ 
noying  importunity,  libelous  attacks  and  fear  of  in¬ 
jurious  consequences,  illegally  inflicted,  to  his  repu¬ 
tation  and  standing  in  the  community.  *  *  *  Vio¬ 
lence  could  not  have  been  more  effective.”  87  In  a 
situation  of  that  sort,  it  was  held  that  a  State  law 
which,  as  construed  by  the  State  court,  specially  ex¬ 
empted  ex-employees  when  committing  wrongful  and 
irreparable  injury  to  the  business  of  their  former 
employer,  from  restraint  by  injunction,  while  leav¬ 
ing  subject  to  such  restraint  all  others  engaged  in 
like  wrong-doing,  was  unreasonable  and  invalid. 
Justices  Holmes,  Pitney,  Clark,  and  Brandeis  dis¬ 
sented.88 

The  labors  of  the  Supreme  Court  in  applying  gen¬ 
eral  clauses  of  an  undefined  content  are  not  limited 
to  the  duty  of  giving  effect  to  the  Constitution.  The 
Court  is  the  final  interpreter  of  the  acts  of  Congress. 
Statutes  come  to  the  judicial  test  not  simply  of  con- 

87  Id;  pp.  327,  328. 

88  Id.,  pp.  342-376. 
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stitutional  validity  but  with  respect  to  their  true  im¬ 
port,  and  a  federal  statute  finally  means  what  the 
Court  says  it  means.  The  English  language  has  al¬ 
ways  been  found  to  be  a  difficult  medium  for  exact¬ 
ness  in  law  making ;  hence,  there  is  much  legal  ver¬ 
biage,  where  a  business  man  would  naively  use  a 
simple  phrase  although,  if  put  to  a  crucial  test,  it 
might  reveal  several  different  meanings  of  which  he 
was  happily  unconscious.  The  legislature,  in  search 
of  an  elusive  definiteness,  often  resorts  to  needless 
verbal  complications  which  must  be  disentangled  by 
the  courts  to  get  at  the  legislature’s  intent;  not,  of 
course,  an  intent  outside,  but  one  which  must  be 
found  inside,  the  words  used.  What  is  wTorse  is  that 
not  infrequently  the  passage  of  a  measure  is  assured 
onty  through  the  compromises  found  in  general 
clauses  which  mean  different  things  to  different 
minds,  and  the  courts  are  left  to  resolve  what  the 
legislature  should  have  clarified  and  thus  to  bear 
the  criticism  of  those  who  desired  to  have  the  statute 
in  the  form  the  legislature  would  not  adopt.  The 
more  important  the  subject,  the  more  probable  is 
this  emulation  in  statutory  clauses  of  constitutional 
indefiniteness.  We  have  a  conspicuous  illustration 
of  this  in  the  Sherman  Anti-Trust.  Act  of  1890, 89 
prohibiting  every  contract  and  combination  or  con¬ 
spiracy  in  restraint  of  trade  or  commerce  among  the 
several  States  or  with  foreign  nations.  The  act  was 
saved  from  invalidity  on  the  score  of  complete  un¬ 
certainty  because  of  its  use  of  an  historic  phrase 
so  Act  of  July  2,  1890,  c.  647,  26  Statutes  at  Large,  209. 
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which  could  be  deemed  to  set  up  a  legal  standard,90 
although  it  is  safe  to  say  no  business  man  knew  what 
it  was,  or  for  that  matter,  after  thirty  years  of  in¬ 
terpretation  can  even  now  be  sure  as  to  what  he  can 
lawfully  do  although  he  has  been  advised  as  to 
much  which  is  forbidden.  It  is  manifest  that  if  the 
Anti-Trust  Act  had  received  a  literal  interpretation 
and  had  been  regarded  as  condemning  all  contracts 
which  might  produce  any  restraint  of  interstate 
trade,  it  would  have  hopelessly  tied  up  our  commer¬ 
cial  activities,  and  most  appropriate  business  rela¬ 
tions  would  have  become  impossible  if  an  act  so  in¬ 
terpreted  could  have  been  upheld  as  constitutional. 
It  would  not  do  to  construe  the  statute  so  as  to  in¬ 
hibit,  for  example,  an  ordinary  contract  of  partner¬ 
ship,  or  of  employment,  between  two  persons  pre¬ 
viously  engaged  in  the  same  line  of  business,  the 
purchase  by  one'  wholesale  merchant  of  the  product 
of  two  producers,  the  sale  of  the  good  will  of  a  bus¬ 
iness  with  an  agreement  not  to  destroy  its  value  by 
engaging  in  a  similar  enterprise.  But  if  all  acts 
which  would  have  the  effect  of  imposing  some  re¬ 
straint  on  interstate  commerce  were  not  prohibited, 
what  was  to  be  the  test?  The  Supreme  Court  in  the 
Standard  Oil  and  Tobacco  cases  91  decided  that  only 
such  contracts  and  combinations  are  within  the  Act 
as  by  reason  of  intent  or  the  inherent  nature  of  the 

oo  Nash  v.  United  States  (1913),  229  TT.  S.  373,  377;  United 
States  v.  Addyston  Pipe  4-  Steel  Co.,  85  Fed.  Eep.  271,  s.c.  175 
U.  S.  211;  see  Cline  v.  Frink  Dairy  Co.  (May  31,  1927). 

oi  Standard  Oil  Co.  v.  United  States  (1911),  221  U.  S.  1;  Amer¬ 
ican  Tobacco  Co.  v.  United  States  (1911),  221  U.  S.  106. 
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contemplated  acts  prejudice  the  public  interest  by 
unduly  restricting’  competition  or  unduly  obstructing 
the  course  of  trade.92  The  Court  has  said:  “In  the 
absence  of  a  purpose  to  monopolize  or  the  compul¬ 
sion  that  results  from  contract  or  agreement,  the 
individual  certainly  may  exercise  great  freedom ;  but 
concerted  action  through  combination  presents  a 
wholly  different  problem  and  is  forbidden  when  the 
necessary  tendency  is  to  destroy  the  kind  of  com¬ 
petition  to  which  the  public  has  long  looked  for 
protection.”  93  “Any  concerted  action  by  any  com¬ 
bination  of  men  or  corporations  to  cause,  or  which 
in  fact  does  cause  direct,  undue  restraint  of  compe¬ 
tition  in  such  (interstate)  commerce  falls  within  the 
condemnation  of  the  act.”94  The  facts  of  each  case 
must  be  examined  in  the  light  of  these  general  prin¬ 
ciples,  in  order  to  determine  whether  there  is  an 
undue  restraint.  Under  this  burden  of  endeavoring 
to  anticipate  the  judgment  of  the  courts,  large  busi¬ 
ness  transactions  have  been  conducted  for  a  genera¬ 
tion:  Despite  the  uncertainty,  there  can  be  no  doubt 
of  the  general  salutary  effect  of  the  legislation,  but 
it  shows  quite  clearly  that  even  in  the  field  of  the 
exercise  of  its  power  Congress  voluntarily  leaves 
much  to  the  courts. 

92  Nash  v.  United  States  (1913),  229  U.  S.  p.  376. 

93  United  States  v.  American  Linseed  Oil  Co.  (1923),  262  U.  S. 
371,  390.  If  it  is  found  that  there  is  an  agreement  to  fix  prices, 
it  falls  under  the  condemnation  of  the  statute,  although  the  prices 
agreed  upon  are  reasonable  and  the  parties  acted  with  good  inten¬ 
tions.  United  States  v.  Trenton  Potteries  Co.  (February  21,  1927.) 

»■*  American  Column  Co.  v.  United  States  (1912),  257  U.  S. 
377,  400. 
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Questions  in  relation  to  the  activities  of  trade  as¬ 
sociations  have  frequently  been  presented,  and  the 
extent  to  which  the  Court  has  gone  in  upholding  rea¬ 
sonable  freedom  is  shown  by  recent  decisions. 
Where  all  the  manufacturers  of  hand-blown  window 
glass  had  established  a  wage  scale  which  was  issued 
to  one  set  of  factories  for  one  period,  and  to  another 
for  a  second  period,  but  no  factory  could  get  it  for 
both,  the  agreement  was  enjoined  in  the  lower  court. 
But  the  Supreme  Court  found  that  there  were  not 
men  enough  in  the  industry  to  enable  the  factories 
to  run  continuously  during  the  wmrking  season  and 
that  the  purpose  of  the  arrangement  was  to  secure 
employment  for  all  of  the  men  during  the  whole  of 
two  seasons  and  thus  to  give  all  the  labor  available 
to  the  factories  and  to  divide  it  equally  among 
them.95  There  was  no  unreasonable  restraint  of 
trade  in  that.  In  two  recent  cases  relating  to 
trade  associations  Justice  Stone,  delivering  the  opin¬ 
ion  of  the  Court,  reviewed  the  decisions.96  Referring 
to  the  activities  of  trade  associations  in  distributing 
information  he  said:  “We  realize  that  such  informa¬ 
tion,  gathered  and  disseminated  among  the  members 
of  a  trade  or  business,  may  be  the  basis  of  agreement 
or  concerted  action  to  lessen  production  arbitrarily 
or  to  raise  prices  beyond  the  levels  of  production  and 
price  which  would  prevail  if  no  such  agreement  or 

95  National  Association  of  Window  Glass  Manufacturers  v.  United 
States  (1923),  263  U.  S.  403. 

so  Maple  Flooring  Manufacturers  Association  v.  United  States 
(1925),  268  U.  S.  563;  Cement  Manufacturers  Protective  Association 
v.  United  States  (1925),  268  U.  S.  588. 
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concerted  action  ensued  and  those  engaged  in  com¬ 
merce  were  left  free  to  base  individual  initiative  on 
their  information  of  the  essential  elements  of  their 
business.  Such  concerted  action  constitutes  a  re¬ 
straint  of  commerce  and  is  illegal  and  may  be  en¬ 
joined.”  But  it  was  decided  that  trade  associations 
“which  openly  and  fairly  gather  and  disseminate  in¬ 
formation  as  to  the  cost  of  their  product,  the  volume 
of  production,  the  actual  price  which  the  product 
has  brought  in  past  transactions,  stocks  of  merchan¬ 
dise  on  hand,  approximate  cost  of  transportation 
from  the  principal  points  of  shipment  to  the  points 
of  consumption,”  and  whose  members  “meet  and 
discuss  such  information  and  statistics  without 
however  reaching  or  attempting  to  reach  any  agree¬ 
ment  or  any  concerted  action  with  respect  to  prices 
or  production  or  restraining  competition,  do  not 
thereby  engage  in  unlawful  restraint  of  com¬ 
merce.  ’  ’ 97 

The  Supreme  Court  has  held  that  unincorporated 
labor  unions  are  suable  in  their  own  names  in  the 
Federal  courts  for  violation  of  the  Anti-Trust  Act 
and  that  the  funds  accumulated  by  them  to  be  ex¬ 
pended  in  conducting  strikes  are  subject  to  execu¬ 
tion  in  suits  for  torts  committed  by  such  unions  in 
strikes.98  But  it  must  be  remembered  that  produc¬ 
tion  —  coal  mining,  for  example  —  is  not  interstate 
commerce  and  the  power  of  Congress  does  not  ex- 

87  268  U.  S.  pp.  585,  586. 

88  United  Mine  Workers  of  America  v.  Coronado  Coal  Co.  (1922), 
259  U.  S.  344. 
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tend  to  its  regulation  as  such.  So  it  has  been  de¬ 
cided  that  obstruction  to  coal  mining  is  not  neces¬ 
sarily  a  direct  obstruction  to  interstate  commerce  in 
coal.98  But  when  the  intent  of  those  unlawfully  pre¬ 
venting  the  manufacture  or  production  of  a  commod¬ 
ity  is  shown  to  be  to  restrain  or  control  the  supply 
entering  into  and  moving  in  interstate  commerce, 
or  the  price  of  it  in  interstate  commerce,  the 
Supreme  Court  decided,  in  an  opinion  by  Chief 
Justice  Taft,  that  their  action  was  a  direct  violation 
of  the  Anti-Trust  Act.100 


I  have  shown  these  cross-sections  of  the  juris¬ 
prudence  of  the  Supreme  Court  in  order  that  you 
may  see  the  grain  and  growth  of  the  tree.  It  has 
been  impossible,  of  course,  to  be  comprehensive  or 
to  give  you  a  critique.  Anything  approaching  ade¬ 
quacy  in  the  discussion  of  constitutional  questions, 
or  a  criticism  of  a  host  of  decisions,  would  require 
a  treatise.  But  enough  has  been  said,  I  hope,  to  in¬ 
terpret  to  you  the  work  of  the  Court,  its  method, 
its  general  principles,  —  the  way  in  which  the  judges 
approach  and  perform  their  task.  I  have  endeavor¬ 
ed  to  indicate  the  highest  levels  of  judicial  work,  and 
to  give  you,  in  their  own  language  although  by  brief 
excerpts,  the  points  of  view  of  our  most  illustrious 

99  Id.,  pp.  407,  408. 

100  Coronado  Coal  Co.  v.  United  Mine  Workers  of  America  (1925), 
268  U.  S.  295,  310. 
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jurists.  The  Court  has  thus,  I  trust,  been  permitted 
fairly  to  interpret  itself. 

Much  of  the  criticism  of  the  Court  deals  with  what 
is  occasional  rather  than  typical.  In  looking  to  the 
future  the  fundamental  questions  are  these :  Are  we 
ready  to  give  up  a  written  constitution  with  its  defi¬ 
nition  of  powers?  Do  we  desire  to  abandon  our  dual 
system  and  to  confer  upon  a  single  legislature  the 
supreme  authority  of  the  people  through  a  complete¬ 
ly  centralized  government?  If  we  maintain  our  dual 
system  and  a  written  constitution,  wfith  the  limita¬ 
tions  essential  to  such  a  plan,  do  we  wash  to  attempt 
to  define  more  specifically  in  the  Constitution  the 
division  of  authority  as,  for  example,  in  relation  to 
interstate  commerce  ?  Is  it  likely  that  we  could  make 
a  success  of  such  a  plan?  If  we  prefer  to  retain  the 
dual  system  and  limited  governmental  powers,  are 
we  ready  to  give  to  Congress  the  final  determin¬ 
ation  whether  the  States  exceed  the  powers  retained 
by  them  or  whether  Congress  transcends  the  limita¬ 
tions  of  its  own  powers?  If  not,  what  substitute  is 
there  to  suggest  for  the  Supreme  Court?  Do  we  de¬ 
sire  constitutional  questions,  if  such  there  are  to  be, 
to  be  determined  by  political  assemblies  and  by  par¬ 
tisan  divisions?  Is  there  any  better  plan,  whatever 
imperfections  our  present  one  may  have,  for  secur¬ 
ing  a  reasonably  continuous,  non-partisan  and  phil¬ 
osophical  exposition  of  the  Constitution  than  by  re¬ 
garding  it  as  the  supreme  law  of  the  land  to  be  ap¬ 
plied  in  actual  cases  and  controversies  through  the 
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exercise  of  the  judicial  power?  These  are  the  ques¬ 
tions  which  must  be  considered  in  discussing'  the 
value  of  the  work  of  the  Supreme  Court,  which  in  a 
practical  and  systematic  way  enables  us  to  draw 
upon  our  resources  of  reason  in  maintaining  the 
balance  of  rights  which  is  characteristic  of  the  Re¬ 
public. 

Proposals  for  changes  in  the  organization  and  the 
exercise  of  the  jurisdiction  of  the  Supreme  Court 
have  been  of  two  sorts;  those  suggested  for  the  pur¬ 
pose  of  promoting  its  efficiency  and  those  which  have 
been  sought  to  curb  the  exertion  of  the  judicial  pow¬ 
er.  Relief  from  the  laborious  duty  at  Circuit  became 
absolutely  necessary  if  the  Justices  were  properly 
to  attend  to  the  work  of  the  Supreme  Court.  The 
establishment  of  Circuit  Courts  of  Appeals,  as  in¬ 
termediate  appellate  tribunals,  wTas  a  most  import¬ 
ant  improvement  in  the  Federal  judicial  system.  It 
has  been  said  that  “perhaps  the  decisive  factor  in 
the  history  of  the  Supreme  Court  is  its  progressive 
contraction  of  jurisdiction.”  101  But  the  limitation 
of  the  scope  of  review,  as  a  matter  of  right  on  the 
part  of  litigants,  has  been  accompanied  by  the  pres¬ 
ervation  of  the  judicial  authority  to  review  in  the 
cases  deemed  appropriate  for  its  exercise.  The  se¬ 
lection  of  such  cases,  in  an  increasing  degree,  has 
been  left  with  the  Supreme  Court  itself.  Efforts 
further  to  increase  the  number  of  judges  have  failed. 
After  the  number  of  associate  justices  had  been  en- 

101  Harvard  Law  Review,  Vol.  39,  p.  1046. 
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larged  to  eight  in  1837,  Justice  Story  wrote:  “You 
may  ask  how  the  Judges  got  along  together?  We 
made  very  slow  progress,  and  did  less  in  the  same 
time  than  I  ever  knew.  The  addition  to  our  numbers 
has  most  sensibly  affected  our  facility  as  well  as 
rapidity  of  doing  business.  ‘Many  men  of  many 
minds’  require  a  great  deal  of  discussion  to  compel 
them  to  come  to  definite  results ;  and  we  found  our¬ 
selves  often  involved  in  long  and  very  tedious  de¬ 
bates.  I  verily  believe,  if  there  were  twelve  Judges, 
we  should  do  no  business  at  all,  or  at  least  very  lit¬ 
tle.”102  Doubtless,  a  rhetorical  exaggeration  to  em¬ 
phasize  a  strong  point!  Everyone  who  has  worked 
in  a  group  knows  the  necessity  of  limiting  size  to 
obtain  efficiency.  And  this  is  peculiarly  true  of  a 
judicial  body.  It  is  too  much  to  say  that  the  Supreme 
Court  could  not  do  its  work  if  two  more  members 
were  added,  but  I  think  that  the  consensus  of  com¬ 
petent  opinion  is  that  it  is  now  large  enough.  Hap¬ 
pily,  suggestions  for  an  increased  number  and  for 
two  divisions  of  the  Court  have  not  been  favored 
because  of  their  impracticality  in  view  of  the  char¬ 
acter  of  the  Court’s  most  important  function. 

A  certain  plausibility  has  attached  to  the  proposal 
that  legislation  should  not  be  held  to  be  unconstitu¬ 
tional  by  a  bare  majority  of  the  judges,  but  that  the 
concurrence  of  six,  or  even  of  seven,  judges  should  be 
required.  Difficulties  at  once  suggest  themselves 
If,  for  example,  a  lower  Federal  Court,  or  a  State 

102  Story,  op.  cit.  Vol.  2,  p.  296;  Warren,  op.  cit.  Vol.  II,  p.  316. 
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Court  has  held  legislation  to  be  unconstitutional,  is 
the  decision  to  be  reversed  by  a  minority  of  the  Su¬ 
preme  Court  who  believe  it  to  be  constitutional?  It 
is  often  said,  when  a  decision  of  the  Court  is  by  a 
vote  of  five  to  four,  that  one  judge  determines  the 
result.  This  is  more  striking  than  accurate,  for  the 
actual  decision  is  that  of  five  judges.  But  if  the  con¬ 
currence  of  six  judges  wrnre  required,  then  if  there 
were  four  judges  of  the  opinion  that  the  statute  was 
constitutional  they  would  in  effect  out-vote  the  five 
and  it  could  still  be  said  that  the  vote  of  one  judge 
had  made  the  result  possible,  as  otherwise  there 
might  have  been  the  required  six  votes.  If  seven 
votes  were  necessary  to  hold  a  statute  invalid,  then 
three  judges  would  outweigh  six  on  a  judicial  ques¬ 
tion,  and  still  a  change  of  one  vote  might  be  deter¬ 
minative. 

It  is  urged  that  as  legislation  should  be  held  to 
be  repugnant  to  the  Constitution  only  in  clear  cases, 
and  as  this  is  recognized  as  a  principle  of  decision,  a 
division  in  the  Court  should  be  regarded  as  enough 
to  show  reasonable  doubt.  Plainly,  that  suggestion 
cannot  be  carried  to  its  logical  limit.  If  it  were,  the 
action  of  a  single  judge  in  the  court  of  first  instance, 
holding  an  act  to  be  constitutional  would  be  conclu¬ 
sive,  for  is  he  not  a  reasonable  man?  Or,  if  that 
judge  decided  the  act  to  be  unconstitutional,  and  in 
the  Circuit  Court  of  Appeals  two  judges  agreed  with 
him,  but  the  third  dissented,  should  not  the  majority 
bow  to  his  dissent  as  sufficiently  indicating  doubt? 
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We  have  similar  considerations  with  respect  to  State 
court  decisions.  Why  have  any  review  by  the  Su¬ 
preme  Court  in  such  cases,  unless  the  courts  under 
review,  whether  Federal  or  State,  should  hold  legis¬ 
lation  to  he  unconstitutional?  And,  then,  on  the  view 
suggested,  their  unanimous  opinions  to  this  effect 
might  he  overthrown,  and  the  legislation  still  be  sus¬ 
tained,  if  a  minority  of  the  Supreme  Court  consid¬ 
ered  it  to  be  valid,  as  a  vote  of  the  majority  of  the 
Supreme  Court  would  not  be  sufficient  to  render  a 
contrary  decision. 

In  truth,  judges  will  have  their  convictions,  and 
it  is  of  the  essence  of  the  appropriate  exercise  of 
judicial  power  that  these  should  be  independently 
expressed.  Divisions  on  close  questions  cannot  be 
prevented.  The  unpopularity  of  a  decision  against 
the  constitutionality  of  a  legislative  act  is  sometimes 
too  readily  assumed  by  those  who  propose  changes. 
It  has  already  been  observed  that  our  history  shows 
serious  complaint  in  certain  important  cases  where 
acts  of  Congress  have  been  sustained.  If  the  object 
is  to  create  public  content  with  the  result,  it  would 
not  likely  be  obtained  if  a  statute  highly  ob¬ 
noxious  to  many,  as  interfering  with  cherished 
liberty  of  action,  were  made  effective  by  a  minor¬ 
ity  of  the  highest  court.  It  must  also  be  remem¬ 
bered  that  we  are  considering  the  exercise  of  the 
judicial  power  which  the  Constitution  places  in  one 
Supreme  Court  and  the  lower  Federal  courts.  The 
Supreme  Court  has  appellate  jurisdiction  with  such 
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exceptions  and  under  such  regulations  as  are  made 
by  Congress.  But  making  allowance  for  such  excep¬ 
tions  and  giving  effect  to  such  regulations  as  Con¬ 
gress  may  appropriately  provide  with  respect  to  the 
cases  in  which  the  appellate  jurisdiction  shall  be  ex¬ 
ercised,  when  the  appellate  jurisdiction  attaches  to  a 
case  the  judicial  power  extends  to  it,  and  it  is  doubt¬ 
ful  to  say  the  least  if  Congress  would  have  the  con¬ 
stitutional  authority  to  fetter  the  exercise  of  the 
judicial  power  by  giving  the  control  of  it  to  the 
minority  of  the  Court.  In  a  small  group,  the  action 
of  any  one  may  be  of  decisive  effect,  no  matter  what 
rule  may  be  adopted,  and  the  method  that  best  ac¬ 
cords  with  our  traditions  and  is  most  likely  to  have 
public  favor  in  the  long  run  is  that  of  decision  by  the 
majority. 

In  our  system,  the  individual  finds  security  in  his 
rights  because  he  is  entitled  to  the  protection  of  tri¬ 
bunals  that  represent  the  capacity  of  the  community 
for  impartial  judgment  as  free  as  possible  from  the 
passion  of  the  moment  and  the  demands  of  interest 
or  prejudice.  The  ends  of  social  justice  are  achiev¬ 
ed  through  a  process  by  which  every  step  is  examin¬ 
ed  in  the  light  of  the  principles  which  are  our  in¬ 
heritance  as  a  free  people.  The  spirit  of  the  work 
of  the  Supreme  Court  permeates  every  legislative 
assembly  and  every  important  discussion  of  reforms 
by  legislative  action.  We  largely  subject  our  polit¬ 
ical  thinking  to  the  conception  of  law,  not  as  an  arbi¬ 
trary  edict  of  power,  but  as  governed  by  the  funda- 
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mental  conceptions  of  justice.  No  one  is  above  the 
law.  The  officer  of  government,  the  State  itself,  is 
subject  to  the  fundamental  law  that  the  humblest 
may  invoke.  Our  relations  to  each  other,  to  the 
society  of  which  we  are  a  part,  to  the  governments, 
Federal  and  State,  which  are  the  organs  of  that 
society,  come  to  the  judicial  test,  as  far  removed 
from  the  intrusions  of  artifice,  selfishness  and 
caprice  as  any  test  can  be.  The  Supreme  Court  is  the 
embodiment  of  this  conception  of  our  law,  the  ex¬ 
emplar  of  its  application,  and  the  assurance  that  in 
the  complexities  of  an  extraordinarily  expanded  life, 
we  have  not  forgotten  the  ancient  faith  by  which  we 
have  pledged  ourselves  to  render  to  each  one  his  due, 
—  a  faith  which  alone  makes  it  possible  to  look  to 
the  coming  years  with  confidence  as  well  as  hope. 


(The  End) 
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Constitution 
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Bank  of  the  United  States,  au¬ 
thority  to  establish  sustained, 
97-101 

Beard,  Charles  Austin,  quoted, 
79,  86 
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vs.  Pennsylvania,  147 

O 

Campbell,  John  A.,  Justice,  de¬ 
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43;  impeached,  19 
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73,  74;  title,  function  and  influ¬ 
ence,  56,  59 
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of  described,  181;  protected  by 
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cases,  4,  7 ;  authority  of  under 
Constitution,  96 ;  before  adop¬ 
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commerce  clause,  141,  156,  see 
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ment:  administrative  bodies  as 
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217 ;  recent  legislation,  212- 
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see  also  Due  process  of  law, 
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or  by  Congress,  204-206;  re¬ 
straints  on  making,  207-212 

Cooley  vs.  Port  Wardens,  opin¬ 
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also  National  judiciary;  Su¬ 
preme  Court 
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64,  100,  101;  Dred  Scott  and 
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Debs  case,  interstate  commerce, 
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Delegation  of  power  by  Con¬ 
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Dissenting  opinions,  see  Opin¬ 
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Dorr  Revolution  case,  34,  35 
Dred  Scott  case,  effect  of  deci¬ 
sion,  50;  Lincoln’s  criticism, 
50,  51;  overruled  by  Four¬ 
teenth  amendment,  179 
Due  process  of  law:  criminal 
cases,  200,  201;  Fifth  and 
Fourteenth  amendments,  184; 
history  and  meaning  of,  184,  et 
seq. ;  interpreted,  applied  and 
limited,  188-199.  Legislation: 
administrative  bodies,  223, 
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Employers’  Liability  Act,  (sec¬ 
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ing  ordinance  upheld,  196-199 
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Federal  convention,  see  Constitu¬ 
tional  convention 
Federal  courts,  see  National  judi¬ 
ciary;  Supreme  Court 
Federal  Farm  Loan  Act,  validity 
sustained,  102 

Federal  Judiciary  Act  of  1789, 
see  Judiciary  Act  of  1789 
Federal  Reserve  Board  Act,  val¬ 
idity  sustained,  101 
Field,  Stephen  J.,  Justice,  ap¬ 
pointment,  43;  dissents,  180, 


217;  retirement,  75,  76;  ser¬ 
vice,  58,  73 

Fifteenth  amendment,  see  Con¬ 
stitution 

Fifth  amendment,  see  Constitu¬ 
tion 

Fourteenth  amendment,  see  Con¬ 
stitution 

Fourth  amendment,  see  Constitu¬ 
tion 

Foreign  Language  cases,  213 

Franklin,  Benjamin,  views  on 
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Freedom  of  the  press,  religion, 
and  speech,  see  Liberty  of,  etc. 
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and  service  as  Chief  Justice, 
43,  174;  opinion  Louisiana  vs. 
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Georgia  vs.  Tennessee  Copper 
Co.,  opinion  quoted,  133 
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and  quoted,  29,  143,  150 

Grandfather ’s  clause,  invalid, 
183,  184 

Grant,  President,  Legal  Tender 
cases,  51,  53 

Gray,  Horace,  Justice,  retirement, 
74 

Great  Northern  Railway  Co.  vs. 
Sutherland,  war  powers,  107 

Grier,  Robert  C.,  retirement  sug¬ 
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Hamilton,  Alexander,  on  Bill  of 
Rights,  157,  158;  need  of  Fed¬ 
eral  judiciary,  8;  suit  against 
state,  118,  119;  tenure  Su¬ 
preme  Court,  16 ;  war,  104 ; 
weakness  judiciary  department, 
24 

Hamilton  vs.  Kentucky  Distiller¬ 
ies  Co.,  opinion  quoted,  107, 
108 

Harlan,  John  M.,  Justice,  opin¬ 
ion  in  Adair  case,  208 ;  service, 
74 ;  suggests  retirement  to 
Judge  Grier,  75,  76 

Harrison,  Robert  H.,  appoint¬ 
ment  as  Justice,  43 

Henry  vs.  Dick  Co.,  overruled,  69 

Hepburn  Act  of  1906,  construed, 
37 

Hepburn  vs.  Griswold,  overruled, 
52 

Hoar,  Ebenezer  R.,  nominated 
and  rejected,  44 

Hodges  vs.  United  States,  liberty 
of  contract,  91 

Holmes,  Oliver  W.,  Justice,  ap¬ 
pointment,  48 ;  dissents  in 
Northern  Securities  case,  48; 
observations  on  liberty  of  con¬ 
tract,  205,  210 ;  service,  75 

Hornblower,  William  B.,  nomin¬ 
ated  and  rejected,  44 

Hylton  vs.  United  States,  judi¬ 
cial  control  of  legislation,  85 

I 

Impeachment  of  judges,  19 

Implied  powers,  doctrine  ex¬ 


pounded  by  Chief  Justice  Mar¬ 
shall,  97,  100 

Income  tax  cases,  rehearing  and 
criticism,  53,  54 

Inherent  power,  application  of 
doctrine  refused,  139 
Insular  cases,  control  of  acquired 
territory,  110 

International  Law,  applied  by  the 
court,  116,  117 ;  recognized  by 
the  Constitution,  116 
Interstate  commerce,  Power  of 
Congress  over:  Chief  Justice 
Marshall  on,  143-145 ;  exclusive 
when  exercised,  150-152;  in¬ 
creasingly  exercised,  142,  143; 
recent  legislation,  152-156; 
state  regulations,  146-152 
Iredell,  James,  Justice,  appoint¬ 
ment,  43 
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Jackson,  President,  appointments 
to  the  court,  43 

Jackson,  Howell  E.,  Justice,  in¬ 
come  tax  cases,  54 
Jay,  John,  Chief  Justice,  ap¬ 
pointments  and  service,  42,  43 
Jefferson,  Thomas,  advocates  ser¬ 
iatim  opinions,  64,  65;  on  Bill 
of  Rights,  157 ;  criticizes  court, 
46,  64;  criticizes  opinion  in 
Marbury  vs.  Madison,  88;  leg¬ 
islature  and  judiciary,  12;  on 
religious  freedom,  161,  162 
Johnson,  William,  Justice,  ap¬ 
pointment,  43 ;  extra-official 
opinion,  30 ;  length  of  service, 
74;  proposal  concerning  juris¬ 
diction,  21 


262  The  Supreme  Court  of  the  United  States 


Judges:  colonial,  limited  tenure; 
Federal:  appointment,  compen¬ 
sation,  tenure,  11-19,  42  et  seq.; 
impeachment,  19;  removal  or 
recall,  19-21;  see  also  Justices 
Judgments,  see  Supreme  Court, 
judgments 

Judicial  Power,  limited  by  inter¬ 
pretation,  30-35,  129,  130 ;  over 
legislation,  79,  84-96;  restraints 
on,  29,  32 

Judiciary  Act  of  1789:  constitu¬ 
tionality  of  Section  25  upheld, 
82;  defines  appellate  jurisdic¬ 
tion  of  the  court,  80;  early 
cases,  80-88;  efforts  to  change, 
26;  number  of  justices,  42; 
validity  of  state  legislation,  80 ; 
‘  ‘  Transcendent  achi  evement,  ’  ’ 
25 

Jurisdiction  of  Supreme  Court: 
Appellate,  24-26:  cases  arising 
under  Constitution,  21,  22; 

“Cases"  or  “Controversies” 
only,  30-32.  Challenged  and  up¬ 
held,  124,  et  seq.;  changes  in, 
26 ;  controversies  between 
states,  22,  23;  judicial  only, 
29.  32;  limited  by  interpreta¬ 
tion,  30-35,  129,  130;  original, 
23,  122,  124,  129,  130;  proposed 
changes,  237,  et  seq.;  veto  pow¬ 
er  rejected,  27-29 
Just  compensation,  224,  225 
Justices,  appointments  from  cir¬ 
cuits,  44 ;  changing  number  for 
political  purposes,  51 ;  con¬ 
trolling  number,  by  whom  ap¬ 
pointed,  43;  geographical  dis¬ 


tribution  of,  44 ;  impeachment, 
19 ;  independence  of,  illustrat¬ 
ed,  47 ;  integrity  and  service, 
55;  length  of  service,  73,  74; 
mental  equipment,  57 ;  number 
fixed  by  Congress,  42 ;  political 
affiliations,  43-45,  47 ;  pre-emi¬ 
nence  illustrated,  58;  rejected 
appointees,  44;  tenure  and  re¬ 
tirement  considered  and  illus¬ 
trated,  73-77 
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Kansas  vs.  Colorado,  quoted  and 
discussed,  132,  137,  138,  139 
Kansas  Industrial  Relations 
Court  case,  211,  221-222 
Keller  vs.  Potomac  Electric  Pow¬ 
er  Company,  jurisdiction,  33 
Kent,  Chancellor,  3,  4,  29,  46,  74 

L 

Labor  unions,  234-235 
Lamar,  Joseph  R.,  Justice,  opin¬ 
ion  in  Interstate  Commerce 
Comm.  vs.  Louisville  &  Nash¬ 
ville  R.  R.  Co.,  224 
Lattimer  vs.  Poteet,  quoted,  112 
Lee  Homestead  case,  121 
Legal  Tender  cases,  circumstances 
connected  with  the  decisions, 

51,  53 ;  overruling  of  Hepburn 
vs.  Griswold  causes  criticism, 

52,  53 

Legislation,  judicial  control  of. 
78,  96 ;  rules  of  construction  as 
affecting  validity,  36,  37 
Legislative  policy,  jurisdiction 
declined  by  Supreme  Court,  37 ; 
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■wisdom  and  power  distinguish¬ 
ed,  37,  38 

Length  of  service  of  Justices,  73, 
74 

Lever  Act  cases,  200,  201 

Liberty  of  contract,  cases  quoted 
and  discussed,  207-212;  subject 
to  restraint  by  legislature,  204- 
207 

Liberty  of  the  press  and  of 
speech :  contempt  of  court  not 
protected,  167,  168;  espionage 
act  cases,  164,  165 ;  police  pow¬ 
er  may  restrict,  166,  167 ;  pro¬ 
tected  by  the  First  and  Four¬ 
teenth  amendments,  163,  164, 
166 

Liberty  of  property:  housing  and 
rent  act  cases,  176 

Liberty  of  religion,  principle  ap¬ 
plied  by  the  courts,  161-163; 
protected  by  First  amendment, 
160 ;  restricted  before  the  Con¬ 
stitution,  160,  161 ;  views  of 
Madison  and  Jefferson,  161, 
162 

Lincoln-Douglas  debate,  51 

Lincoln,  President,  appointments 
to  the  court,  43  ;  criticizes  opin¬ 
ion  in  the  Dred  Scott  ease,  50, 
51 ;  advocates  draft,  105 

Loehner  vs.  New  York,  discussed, 
207 

Lurton,  Horace  H.,  Justice,  ap¬ 
pointment,  45 

M 

McOardle  case,  26 


McCulloch  vs.  Maryland,  dis¬ 
cussed,  07,  143 

McLean,  John,  Justice,  length  of 
service,  74 

McBeynolds,  James  C.,  Justice, 
appointment,  49 ;  dissent  in 
Myers  vs.  United  States,  49; 
opinion  in  Newberry  vs.  Unit¬ 
ed  States,  93 ;  opinion  in  the 
Foreign  Language  cases,  214 
Madison,  James,  criticizes  deci¬ 
sion  in  McCulloch  vs.  Mary¬ 
land,  100,  101;  defines  “Na¬ 
tional,  ’  ’  9 ;  views  on :  appoint¬ 
ment  of  judges,  12-14;  joining 
judiciary  in  veto  power,  28; 
judicial  control  over  legisla¬ 
tion,  84;  jurisdiction,  22;  na¬ 
tional  judiciary,  8,  9;  religi¬ 
ous  freedom,  161;  salaries  of 
judges,  14;  suits  against  state, 
119;  upholding  bill  of  rights, 
160;  war  power,  104 
Magna  Charta,  185,  186 
Marbury  vs.  Madison,  quoted  and 
discussed,  87,  88,  89 
Marshall,  John,  Chief  Justice,  ap¬ 
pointment,  43 ;  defines  ‘  ‘  com¬ 
merce,  ”  141,  143;  dissenting 
opinions,  66 ;  on  law  of  nations, 
116 ;  on  doctrine  of  implied 
powers,  97-100;  opinion  in 
Marbury  vs.  Madison,  87-89; 
on  power  of  congress,  151 ;  ser¬ 
vice  as  Chief  Justice,  43,  73 
Martin  vs.  Hunter’s  Lessee,  See. 

25;  Judiciary  act  construed,  82 
Matthews,  Stanley  J.,  Justice,  on' 
due  process,  192-195  ' 
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Migratory  bird  treaty  upheld, 
112-114 

Miller,  Samuel  J.,  Justice,  ap¬ 
pointment,  43 ;  on  due  process, 
190,  191;  opinion,  Davidson  vs. 
New  Orleans,  191;  opinion  in 
the  Slaughter  House  cases,  178 

Milligan  case,  discussed,  108, 
109 

Minimum  wage  law  case,  209-211 

Missouri  vs.  Illinois,  quoted,  137, 
138 

Moody,  William  H.,  Justice,  on 
privileges  and  immunities,  181 

Monroe,  President,  given  an  ex¬ 
tra-official  opinion,  30 

Morris,  Gouverneur,  on  removal 
of  judges,  19 ;  on  salaries  of 
judges,  14 

Munn  vs.  Illinois,  quoted,  216 

Muskrat  vs.  United  States,  juris¬ 
diction  limited,  31 

N 

National  Banks,  power  to  es¬ 
tablish,  97-100;  powers  of,  101, 
102 

National  judiciary,  background 
and  development,  2-7 ;  common 
law  jurisdiction  denied,  171- 
173;  created,  9;  jurisdiction, 
22,  et  seq. ;  needed,  1,  8;  Vir¬ 
ginia  and  other  plans,  10-13 

National  power  derived  from 
people,  98 

Nereide,  The,  law  of  nations  ap¬ 
plied,  116 

Newberry  vs.  United  States,  elec¬ 
tions,  93 


New  York  vs.  New  Jersey,  jur¬ 
isdiction,  134 

Northern  Pacific  Railway  Co.  vs. 
North  Dakota,  war  powers,  106 

O 

Obligation  of  contracts,  impair¬ 
ment  of,  80-82,  201-206 
Ogden  vs.  Saunders,  validity  of 
state  insolvent  laws,  66 
Oklahoma  vs.  Texas,  boundary 
dispute,  125 

Opinions,  assignment  by  Chief 
Justice,  58,  59;  court  declines 
to  give,  when,  30-32 ;  early  and 
present  practice,  64-70;  Jeffer¬ 
son’s  criticism,  64,  65;  dis¬ 
senting,  66-70:  advantages  and 
disadvantages,  67-70 ;  Chief 
Justice  Marshall’s,  66;  prac¬ 
tice  formed  early,  66;  some¬ 
times  become  law,  68-70 
Oral  arguments,  described  by 
Justice  Story,  60 ;  influence  and 
advantages  of,  61,  62;  ques¬ 
tions  from  the  Bench,  62,  63; 
time  allotted  for,  61 
Oregon  School  law  case,  215 
Osborn  vs.  Bank,  101 
Overruled  cases,  68-70 

P 

Pacific  States  Telephone  and  Tel¬ 
egraph  Co.  vs.  Oregon,  guaran¬ 
tee  of  republican  form  of  gov¬ 
ernment,  36 

Paquete  vs.  Habana,  internation¬ 
al  law,  116 

Paterson,  William,  Justice,  ap- 
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pointment,  43 ;  on  supremacy 
of  Congress  under  confedera¬ 
tion,  6-8;  opinion  in  Van 
Horne’s  Lessee  vs.  Dorrance, 
80-82 

Peckham,  Rufus  W.,  Justice, 
opinion  in  Lochner  vs.  New 
York,  208 

Peckham,  Wheeler  H.,  nomination 
as  associate  Justice  rejected,  44 

Penhallow  case,  authority  of  Con¬ 
gress  under  the  Confederation, 
6-8 

Pennsylvania  vs.  West  "Virginia, 
(1923),  interstate  commerce  in 
natural  gas,  72 

People,  source  of  power,  98 

Pitney,  Mahlon,  Justice,  opinion 
in  Coppage  vs.  Kansas,  209 

Police  power:  defined,  155;  Fed¬ 
eral,  held  lacking,  154;  gives 
way  to  Federal  authority,  155; 
limited  by  Fourteenth  amend¬ 
ment,  217 ;  national  govern¬ 
ment  exercises  essential  equiv¬ 
alent,  154,  155 

Political  affiliations  of  Justices, 
43-47 

Political  questions,  jurisdiction 
declined,  33,  34 

President,  authority  in  time  of 
war,  105,  106;  power  in  treaty¬ 
making,  111 

Prize  cases,  before  the  Constitu¬ 
tion,  4-7 

Prohibition  act,  war-time,  107 

Public  officials,  suits  against,  121 

Public  Utilities  Commission  vs. 


Attleboro  Steam  and  Electric 
Co.,  interstate  commerce,  146 
Pure  Food  and  Drugs  act,  152 

Q 

Questions  from  the  bench,  62,  63 

R 

Railroad  Commission  cases,  quot¬ 
ed  and  discussed,  218 
Railroads,  regulation  of,  217-223 
Rasmussen  vs.  United  States, 
status  of  acquired  territory,  111 
Rates,  power  to  regulate,  217-222 
Reconstruction  acts,  after  the 
Civil  war,  35 

Religious  freedom,  160-163,  see 
also  Liberty 

Removal  or  recall  of  Judges,  19- 
21 

Republican  form  of  government, 
question  for  Congress,  35,  36 
Reserved  rights  of  States  upheld, 
139,  140 

Retirement  of  Judges,  voluntary, 
74;  compulsory,  considered  and 
illustrated,  74-77 
Rogers  vs.  Burlington,  validity 
of  municipal  bonds,  68 
Ruppert  vs.  Caffey,  war  power  of 
Congress,  107 

Rutledge,  John,  appointed  Chief 
Justice,  rejected,  42;  appoint¬ 
ed  Justice,  resigned  before  sit¬ 
ting,  43 

S 

Sanford,  Edward  T.,  Justice, 
opinion  in  Public  Utilities  Com- 
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mission  vs.  Attleboro  Steam 
and  Electric  Co.,  146 
Searches  and  seizures,  protective 
clause  construed,  169-171;  un¬ 
reasonable,  forbidden,  169 
Security  Mutual  Life  Insurance 
Co.  vs.  Prewitt,  exclusion  of 
foreign  corporation,  69 
Selective  Draft  act  of  1917,  val¬ 
idity  sustained,  105 
Separation  of  powers,  11,  12 
Sherman  Anti-Trust  act,  inter¬ 
preted  and  applied,  230-235 
Shiras,  George,  Jr.,  Justice,  vote 
on  income  tax  case,  54 
Sixteenth  amendment,  see  Con¬ 
stitution 

Sixth  amendment,  see  Constitu¬ 
tion 

Slaughter  House  cases,  import¬ 
ance  of,  178;  moderate  views 
prevail,  180 ;  national  and  state 
citizenship,  181-183 
Smith  vs.  Kansas  City  Title  and 
Trust  Co.,  quoted,  102 
South  Dakota  vs.  North  Carolina, 
quoted  and  discussed,  120,  126 
Sovereign  and  inherent  power, 
application  of  doctrine  refused, 
139 

Standard  Oil  case,  231,  232 
State  courts,  under  first  constitu¬ 
tions,  3 

State  legislation:  judicial  control 
of,  78-84,  94,  95,  238,  et  seq.; 
taxing  Federal  instrumentali¬ 
ties,  100 ;  views  of  Madison  and 
others,  79,  84 
State  sovereignty,  138-140 


States:  controversies  between,  7, 
122-139;  may  be  sued  by  the 
United  States,  120;  reserved 
rights,  113,  139,  140,  154;  re¬ 
strictions  on  sovereignty,  122 ; 
suits  against  by  citizens,  119 ; 
suits  against  officials  of,  120, 
121;  taking  private  property, 
224 

Stone,  Harlan  F.,  Justice,  opinion 
in  Cement  Manufacturers  Pro¬ 
tective  Association  vs.  United 
States,  233;  opinion  in  Maple 
Flooring  Manufacturers  Asso¬ 
ciation  vs.  United  States,  233 

Strong,  William,  Justice,  ap¬ 
pointment,  52 

Story,  William,  Justice,  describes 
arguments  in  the  Charles  River 
Bridge  case,  202,  203 ;  describes 
hearing  and  decision  of  cases, 
58,  60 ;  length  of  service,  74 ; 
on  state  treaty-making,  123; 
opinion,  Martin  vs.  Hunter’s 
Lessee,  82-83;  quoted,  46 

Supreme  Court:  Opinions.  Advis¬ 
ory  opinions,  30-31 ;  conception, 
1,  10,  11;  criticism  of:  Dred 
Scott  decision,  50 ;  early  in¬ 
stances,  85 ;  Income  tax  deci¬ 
sions,  53,  54;  by  Jefferson,  46, 
64;  Kent,  46;  Legal  tender 
decision,  51-53;  by  Lincoln,  50, 
51 ;  result  of,  55.  Decisions, 
finality  of,  66-72;  discussion  in 
constitutional  convention,  9,  et 
seq. ;  extra-official  opinions,  30, 
31 ;  function,  1,  2 ;  impartiality 
of,  55;  judgments:  how  en- 
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forced,  125-129;  power  of  Con¬ 
gress  in  enforcement  of,  128. 
Need  of  ,  1,  8;  organization,  42; 
overruled  cases,  68-70;  power 
extends  to  “eases”  and  “con¬ 
troversies,  ”  30 ;  proposals  to 
curtail  power,  238,  et  seq. ;  re- 
arguments:  reasons  for,  70; 
Pennsylvania  vs.  West  Vir¬ 
ginia,  72.  Rehearings:  Ameri¬ 
can  Emigrant  Company  vs. 
County  of  Adams,  72;  Justice 
Bradley's  view,  71;  rarely 
granted,  71.  Standing  unim¬ 
paired,  55 ;  veto  power  pro¬ 
posed  and  defeated,  27-29; 
work  of :  arguments,  60-63 ;  as¬ 
signment  of  cases,  58,  59 ;  con¬ 
ferences,  57-63:  described  by 
Justices  Campbell  and  Story, 
60;  exchange  of  views,  57,  59; 
Justice  Curtis,  service  in,  63. 
Growth  in  volume,  55,  56 ;  opin¬ 
ions,  early  and  present  prac¬ 
tice,  64,  65 ;  time  allotted  for 
oral  argument,  61;  voting  on 
cases,  58.  See  also  Jurisdiction; 
Justices  of;  National  judiciary 

Sutherland,  George,  Justice,  opin¬ 
ion  in  Adkins  vs.  Children ’s 
Hospital,  209;  opinion  in  Eu¬ 
clid  vs.  Ambler  County,  196-199 

T 

Taft,  William  H.,  Chief  Justice, 
appointment,  43 ;  comment  on 
decision  in  Wilson  vs.  New, 
223 ;  dissent  in  Adkins  vs.  Chil¬ 
dren  ’s  Hospital,  210 ;  on  trea¬ 


ty-making  power,  115;  opinion 
in  Bailey  vs.  Drexel  Furniture 
Company,  39,  40;  opinion  in 
Carroll  vs.  United  States,  170; 
opinion,  Coronado  Coal  Com¬ 
pany  vs.  United  Mine  Workers, 
235,  268,  295;  opinion,  Keller 
vs.  Potomiac  Electric  Power 
Company,  33 ;  opinion,  Truax 
vs.  Corrigan,  227-229;  opinion, 
Wolff  Packing  Company  vs.  In¬ 
dustrial  Court,  211,  221,  222 
Taft,  President,  appointments  to 
Court,  43 

Taney,  Roger  B.,  Chief  Justice, 
appointment  and  service,  43, 
74;  opinion  in  Dred  Scott  case, 
50;  opinion  in  Luther  vs.  Bor¬ 
den,  35 

Taxation,  by  States  of  Federal 
instrumentalities,  100 
Tenth  amendment,  see  Constitu¬ 
tion 

Tenure,  see  Appointment  and 
tenure 

Territory,  United  States  may  ac¬ 
quire  and  govern,  110,  111 
Texas  vs.  White,  quoted,  118 
Thirteenth  amendment,  see  Con¬ 
stitution 

Tobacco  Trust  case,  231,  232 
Trademark  Act  of  1870,  validity 
sustained,  92 

Treaty-making  power,  principles 
governing,  111-115 
Truax  vs.  Corrigan,  opinion  quot¬ 
ed  and  discussed,  227-229 
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u 

Unconstitutional  legislation,  of 
Congress  classified,  89-94;  of 
States,  78-84 

United  States,  suits  against,  121 

United  States  courts,  see  Nation¬ 
al  Judiciary,  Supreme  Court 

United  States  vs.  Arjona,  law 
of  nations,  116 

United  States  vs.  Cohen  Grocery 
Company,  constitutional  guar¬ 
antees  in  time  of  war,  110 

United  States  vs.  Delaware  and 
Hudson  Company,  statutory 
construction,  37 

United  States  vs.  Michigan,  juris¬ 
diction,  126 

United  States  vs.  North  Carolina, 
jurisdiction,  126 

United  States  vs.  Bussell,  proper¬ 
ty  right  in  time  of  war,  110 

V 

Van  Devanter,  Justice,  opinion 
Pennsylvania  vs.  Ohio,  135; 
opinion,  Second  Employers’ 
Liability  cases,  152 

Van  Horne’s  Lessee  vs.  Dorrance, 
opinion  quoted,  80 

Veto  power,  effort  to  join  court 
in,  27,  28 

Virginia  vs.  West  Virginia,  opin¬ 
ion  quoted,  136 

Virginia  Plan  for  Supreme  Court, 
10,  12,  13 

Volstead  act,  interpretation  of, 
39 


W 

Wage-fixing  legislation,  209-211, 
223 

Waite,  Morrison  W.,  Chief  Jus¬ 
tice,  appointment  and  service, 
43 ;  opinion,  Munn  vs.  Illinois, 
216 

War,  power  to  declare  and  con¬ 
duct,  102-110 

War  powers,  sustained  and  lim¬ 
ited,  106-110 

Ware  vs.  Hylton,  treaties  and 
state  legislation,  82 

Warren,  Charles,  quoted,  47 

Washington,  Bushrod,  Justice, 
length  of  service,  74 

Washington,  President,  appoint¬ 
ments  to  the  court,  42,  43 ;  asks 
opinion  of  court  in  Genet  con¬ 
troversy,  30;  establishing  Prize 
courts,  4;  quoted,  weakness  of 
Congress  under  the  Confedera¬ 
tion,  8 

Wayne,  James  M.,  Justice,  length 
of  service,  74 

Weaver  vs.  Palmer  Brothers, 
opinion  quoted  and  discussed, 
213 

Webster,  Daniel,  argument,  Dorr 
Bebellion  case,  34,  35;  argu¬ 
ment  in  the  Charles  Biver 
Bridge  case,  203 ;  defines 
“Law  of  the  land,”  188 

White,  Edward  D.,  Justice  and 
Chief  Justice,  appointments 
and  service,  43,  44,  74;  dis¬ 
sents,  69,  70;  opinion  in  Paci¬ 
fic  States  Telephone  and  Tele¬ 
graph  Company  vs.  Oregon,  36; 
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opinion,  Virginia  vs.  West  Vir¬ 
ginia,  127;  opinions,  “Grand¬ 
father’s  clause,”  cases,  184 

White  Slave  Traffic  Act,  validity 
sustained,  152 

Williams,  George  H.,  nomination 
withdrawn,  44 

Wilson,  James,  Justice,  appoint¬ 
ment,  43;  views  on  Federal  ju¬ 
diciary,  12,  27,  28 

Wilson,  President,  appointments 
to  the  court,  49 

Wilson  vs.  New,  comment  on  de¬ 
cision,  223 


Wisconsin  vs.  Illinois  and  the 
Sanitary  District  of  Chicago, 
diversion  of  water,  136 
Wolff  Packing  Company  vs.  In¬ 
dustrial  Court,  opinion  quoted, 
221-222 

Wyoming  vs.  Colorado,  diversion 
of  water,  134 
Wyoming  controversy,  7 

Z 

Zoning  ordinances,  opinion  of 
Sutherland,  Justice,  upholding, 
196-1°9 
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